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Jurisdictional Statement 

Jurisdiction is based on D. C. Code 1940, title 11, Section 
101, and United States Code title 28, Section 225, to review 
the judgment of the United States District Court for the 
District of Columbia, in two cases (Nos. 9196 and 9197, 
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I 

January Term, 1946, this Court), cancelling certain deeds 
to persons alleged to be Negroes, and enjoining sales to 
or occupancy by Negroes of certain lots in the 100 block 
of Bryant Street, Northwest, in the District of Columbia, 
because of restrictive racial covenant on the title to same. 
The complaint and answer in each case show the existence 
of jurisdiction. (See Joint Appendix 9196, pp. 1-9; Joint 
Appendix 9197, pp. 1-10.*) 

Statement of the Case 

i 

Hurd et al. v. Hodge et cd., No. 9196 

I 

On October 6, 1944, a complaint was filed by Frederic E. 
Hodge and wife Lena A. Murray Hodge, owners of Lot 143, 
Square 3125, 136 Bryant Street, Northwest, Pasquale 
DeRita and wife Victoria DeRita, owners of Lot 108, 
Square 3125, 128 Bryant Street, Northwest, Constantino 
Marchegiani and wife Mary M. Marchegiani, owners of 
Lot 110, Square 3125, 124 Bryant Street, Northwest, Bal- 
duino Giancola and wife Margaret Giancola, owners of 
Lot 808, Square 3125, 130 Bryant Street, Northwest, Fran¬ 
cis M. Lanigan, owner of Lot 111, Square 3125, 122 Bryant 
Street, Northwest, John J. Luskey and wife Marie E. 
Luskev, owners of Lot 137, Square 3125,148 Bryant Street, 
Northwest, whites, against James M. Hurd and wife Mary 
M. Hurd, purchasers and occupiers of Lot 114, Square 3125, 
116 Bryant Street, Northwest, alleging them to be Negroes, 
and against the grantors to the Hurds, Francis X. Ryan 
and wife Mary R. Ryan, alleging that the purchase and 
occupancy of said lot and premises by the Hurds violated 
the following covenant appearing in the title of all lots: 

“Subject also to the covenants that said lot shall 
never be rented, leased, sold, transferred or conveyed 

* Hereinafter Joint Appendix 9196 is referred to as A6, and Joint Appen¬ 
dix 9197 as A 7. 
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unto any Negro or colored person under a penalty of 
Two Thousand ($2,000.00), which shall be a lien 
against said property.” 

Plaintiffs asked that the deed to the Hurds be set aside 
and that they be enjoined from occupying the property 
(A6 5). 

Jurisdiction over the Hurds was obtained by personal 
service; over the Ryans by publication. The Ryans never 
appeared or took any part in the case. 

The Hurds answered denying that plaintiffs were white; 
that they were Negroes; that the 100 block of Bryant Street 
was a “white” neighborhood or could be made such by de¬ 
cree of the District Court; and asserting change of neigh¬ 
borhood; abandonment of the covenant and acquiescence 
by plaintiffs in Negroes acquiring all similarly covenanted 
houses in Square 3125 fronting on Adams Street, North¬ 
west ; and setting up the invalidity of the covenant 
(A6 7). 

The Court advanced the cause for trial and over objec¬ 
tion consolidated same for trial with the Urciolo case (No. 
9197) (A7 11). 

Urciolo et al. v. Hodge et al. y No. 9197 

On July 28,1945, the Hodges, DeRitas, Luskeys, Marche- 
gianis, and Giancolas, together with Helen E. Pyles owner 
of Lot 141, Square 3125, 140 Bryant Street, Northwest, 
Melville Gibbs Skinner and wife Helen Augusta Skinner, 
owners of Lot 145, Square 3125, 132 Bryant Street, North¬ 
west, sued Raphael G. Urciolo and wife Florence E. Urciolo, 
white, as record owners of Lots 109 (126 Bryant Street, 
Northwest), 135 (152 Bryant) and 139 (144 Bryant), 
Square 3125, and as grantors to the Negro defendants Rob¬ 
ert H. Rowe and wife Isabelle J. Rowe, owners and occu¬ 
piers of Lot 113, Square 3125,118 Bryant; Herbert B. Sav- 
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age and wife Georgia N. Savage, owners and occupiers of 
Lot 144, Square 3125, 134 Bryant; and Pauline B. Stewart, 
owner and occupier of Lot 136, Square 3125, 150 Bryant, 
alleging their lots and all lots owned by defendants were 
subject to the covenant aforesaid; and praying that the 
deeds to the Negroes he set aside, that they be enjoined 
from occupying their properties, and that the Urciolos be 
enjoined from selling any of said lots to Negroes (A7 5). 

Defendants answered denying that plaintiffs were white, 
that the 100 block of Bryant Street was a “white’’ neigh¬ 
borhood or could be made such by decree of court; and 
asserting change of neighborhood, abandonment of the 
covenant and acquiescence by plaintiffs in Negroes acquir¬ 
ing all similarly covenanted houses in Square 3125 fronting 
on Adams Street, Northwest; invalidity of the covenant; 
and laches. (A7 8). 

The Court advanced the cause for trial and over objec¬ 
tion consolidated same for trial with the Hurd case. 
(A7 11). 


The two causes over all appellants’ protests were tried 
together. (A7 13). b At the beginning of the trial the 
Luskeys, Skinners, Francis M. Lanigan and Helen E. 
Pyles were withdrawn as plaintiffs, leaving only the 
Hodges, DeRitas, Giancolas and Marchegianis as plain¬ 
tiffs in both cases. (A6 12). 

Plaintiffs dismissed as to Florence E. Urciolo upon 
showing made that she was merely a straw party for her 
husband Raphael G. Urciolo. Raphael G. Urciolo was per¬ 
mitted to appear and conduct his own cause in proper 
person. (A6 11). 

b The transcript of testimony is filed as part of the record in cause 
Xo. 9196; and referred to herein as “A6.” 
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Evidence 

The Hodges are native Americans; Mrs. Hodge has 
been the leader and sole active agent in pressing for the 
enforcement of the covenant in these cases (A6 67). 
The DeRitas, Giancolas and Marchegianis are all Italo- 
Americans; first generation, except Margaret Giancola 
who is second generation. Mrs. DeRita does not have 
her final citizenship papers. (A6 134). 

The Hodges bought their property in 1909 when the 
houses on the block and surrounding area for squares 
were entirely white. (A6 79). The Marchegianis 
bought about 1931 (A6 125); the Giancolas in 1936 
(A6 81); the DeRitas in 1940 (A6 129). Before 1931 
eleven out of 31 houses in the 100 block of Bryant Street 
had been bought and occupied by Negroes; and the Marche¬ 
gianis, DeRitas and Giancolas each knew this fact before 
they bought their own houses. In addition, over half the 
houses on the south side of the square 3125, fronting on 
Adams Street had gone colored (A 125). Since that 
time practically all the houses in the square fronting on 
Adams Street have gone colored (A 296) without plain¬ 
tiffs or anyone else on Bryant Street protesting, although 
the Adams Street houses back up against plaintiffs’ houses 
on Bryant Street and nine of the Adams Street houses are 
subject to a restrictive covenant similar to that on the 
Bryant Street houses. (A6 31). 

In 1909 when the Hodges bought the block was only 
partly built up. Middaugh & Shannon, Inc. had already 
built houses numbered 114 through 130 Bryant Street, 
Northwest (A6 291) which covers the Hurd house 116 
Bryant, the Rowe house 118 Bryant, the Marchegiani 
house 124 Bryant, the Urciolo house 126 Bryant, the DeRita 
house 128 Bryant, and the Giancola house 130 Bryant 
Street. 
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In 1909 Martin Bray in his first operation in Square 3125 
built five houses 132-140 Bryant Street (A6 291), which 
covers the Savage house 134 Bryant, and the Hodge 
house 136 Bryant. 

Later Bray built six more houses in Square 3125: 142 
to 152 Bryant (A6 291). This covers the Urciolo houses, 
144 and 152 Bryant Street, and the Stewart house 150 
Bryant Street. 

The houses from 154 to 174 Bryant Street had been built 
before 1909 by different contractors (A6 292). 

Change of Neighborhood 

The houses in the 100 block of Bryant Street are all 
row houses, in an unbroken row straight to 2nd Street. 
In addition to differences in ages and builders, the houses 
were built in different styles: some with porches, others 
without; some light brick, others dark brick; some two- 
and-a-half story; others two-story; some with garages, 
others not. (A6 33, 86). 

Of the original owners of the 20 covenanted houses 
in the 100 block of Bryant Street, J. B. Wrightsman, 
120 Bryant, the Hodges, 136 Bryant, and the Luskeys, 148 
Bryant, are the only five left. Mr. Wrightsman is 81. The 
Luskeys are elderly people. Neither Wrightsman nor the 
Luskeys would prosecute this suit. No second generation 
of owners lives in this block except Loretta Lanigan, 122 
Bryant. (A6 56, 198). 

At the time about 20 years ago when Negroes began 
moving into the eleven uncovenanted houses: 154 to 174 
Bryant Street, Mrs. Hodge was practically the only one 
concerned about it. She consulted counsel. (A6 31). She 
tried to get a restrictive agreement among the white owners 
to keep Negroes out but was unsuccessful. (A6 33). She 
whipped up the present litigation: consulting counsel, call- 
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ing on the neighbors, getting the signatures (A6 66-68,197). 

The only owners or neighbors who stuck with her were 
the three Italian families mentioned. Between the filing 
of suit and time of hearing the Marchegianis moved out 
of the block into Maryland. (A6 107). c 

The racial complexion of the block now stands: 

114 Bryant (Lot 115) Johnson, white, would not sue 
(A6 35). 

116 Bryant (Lot 114) Hurd (Indian; not Negro) 

118 Bryant (Lot 113) Rowe, Negro 
120 Bryant (Lot 112) Wrightsman, white, would not sue 
(A6 34). 

122 Bryant (Lot 111) Lanigan, white, withdrawn as plain¬ 
tiff; house sold since suit; new owner will not enforce 
convenant. 

124 Bryant (Lot 110) Marchegiani, Italo-American; 
house sold since suit; new owner will not enforce convenant. 

126 Bryant (Lot 109) Urciolo, Italo-American, resists 
covenant. 

128 Bryant (Lot 108) DeRita, Italo-American 
130 Bryant (Lot 808) Giancola, Italo-American 
132 Bryant (Lot 145) Rabey, white, would not sue 
134 Bryant (Lot 144) Savage, Negro 
136 Bryant (Lot 143) Hodge, white 
138 Bryant (Lot 142) Garzion, Italo-American, would 
not sue. (A 59). 

140 Bryant (Lot 141) Pyles, white, withdrawn as plaintiff. 
142 Bryant (Lot 140) Watzel, white, would not sue. 

144 Bryant (Lot 139) Urciolo, opposes covenant. 

146 Bryant (Lot 138) Perdue, would not sue. (A 60). 


c The Marchegianis have now sold (Lot 110-124 Bryant Street, North¬ 
west) ; the new owner will not enforce the covenant. 



8 


148 Bryant (Lot 137) Lnskey, white, withdrawn as 
plaintiff. 

150 Bryant (Lot 136) Stewart, colored. 

152 Bryant (Lot 135) Urciolo, opposes covenant. 

154 Bryant (Lot 35) colored. 

156 Bryant (Lot 34) colored. 

158 Bryant (Lot 33) colored. 

160 Bryant (Lot 32) colored. 

162 Bryant (Lot 31) colored. 

164 Bryant (Lot 30) colored. 

166 Bryant (Lot 29) colored. 

168 Bryant (Lot—) colored. 

170 Bryant (Lot —) colored. 

172 Bryant (Lot —) colored. 

174 Bryant (Lot —) colored. 

In 1909 the 100 block of Bryant Street was entirely an 
American white neighborhood (A6 49). Today Negroes, 
Indians, and foreign born own or occupy 22 out of the 31 
houses in the block: Negroes 14, Indians 1, foreign born 7. 
Even in the 20 covenanted houses the majority of same are 
owned or occupied by Negroes, Indians, or foreign born: 

116 Hurd (Indian) owner 

118 Urciolo (Italo-American), sold to Rowe, Negro. 

124 Marchegiani (Italo-American) owner. 

126 Urciolo, owner. 

128 DeRita (Italo-American) owner. 

130 Giancola (Italo-American) owner. 

134 Urciolo, sold to Savage, Negro. 

138 Garzoni (Italo-American) owner; Syrian tenant 
Seigh. 

144 Urciolo, owner. 

150 Urciolo, sold to Stewart, Negro. 

152 Urciolo, owner. 


I 


(A6 41). 
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Excluding Negroes the majority of the 20 covenanted 
houses are occupied by tenants, not owners. 

Subrounding Area 

In 1909 Second Street was not cut through; there were 
no houses, only a farm at Second & W Streets (A6 293). 
The nearest Negroes were on Second Street below Florida 
Avenue (A6 29). Since that time the Negro population 
has gradually swept northward in a mass movement (A6 
29) street by street; absorbing practically all the houses 
on one street before moving north to the next street (A6 
295). Negroes did not move into the covenanted area on 
Bryant Street until practically all the houses on Adams 
Street and all other streets to the south had been taken over 
by Negroes (A6 296). Two injunctions were issued 
against Negroes moving into the covenanted houses on 
Adams Street, but in spite of the injunctions they held on 
and are still occupying those properties (A6 335, 363). 

Beginning immediately west of First Street the Negro 
population predominates all the way up to and including 
Bryant Street. The Gage School at Second & Elm is a 
1 ‘white” school of 12 rooms. The enrollment is 192 chil¬ 
dren; only 7 rooms are used for instructional purposes. 
Only 27 children are enrolled from west of First Street. 
The School grounds are supposed to be used by whites only; 
but the Negro children have preempted the grounds after 
school for play purposes. The percentage of white children 
enrolled in the School from west of First Street is gradu¬ 
ally dropping (A6 174). 

Depreciation 

The Marchegianis, DeRitas and Giancolas all knew before 
they bought their respective houses that Negroes owned 
and occupied the 11 houses from 154 to Second Street (A6 
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83, 125, 130). Mary Marchegiani, Pasquale and Victoria 
DeRita and Balduino and Margaret Giancola offered no 
testimony that the presence of Negroes depreciated their 
properties. Constantino Marchegiani testified they did, but 
admitted he could not prove it (A6 119). He testified he 
paid $4,950.00 for his house (A6 117), had moved and rented 
it out, but would not commit himself whether he would take 
$12,000.00 for it (A6 118). 

Margaret Giancola testified complexion of the skin made 
no difference to her; what she objected to was the fact the 
person was a Negro, regardless how white, how educated 
or anything else (A6 89). 

Frederic E. Hodge admitted the presence of Negroes in 
the block would not lower the sale value. He bought his 
property, a six-room house, in 1909 for $4,350.00 but stated 
he would not take less than $15,000.00 for it today. He 
claimed that color of skin did not matter but tbe “socia¬ 
bility” of the block would be affected if it developed such 
person were a Negro (A6 299). 

Mrs. Hodge testified she did not consider a block white 
where Negroes constituted more than 25%; that they had 
been defeated 20 years ago in trying to keep the 100 block 
of Bryant Street white (A6 33); that she did not object 
to the color but the race; that she would prefer an untidy 
white criminal over an educated cultured Negro, simply 
because he was white (A6 38). 

All the plaintiffs admitted the Negroes kept up their 
properties, and that none of them had had any difficulties 
with any Negro on the block. Mrs. Hodge testified her 
peace of mind had not been disturbed by the presence of the 
Negroes in the 11 uncovenanted houses, and that the only 
reason for opposing Negroes coming in w T as it would affect 
the sociability of the block (A6 206). 

The Negro defendants and the Hurds testified to pleasant 
relations with their white neighbors (A6 219, 243). Miss 
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Stewart paid $9,450.00 for her house (A6 219); and real 
estate brokers testified Negroes pay approximately 20 to 
30 per cent more for the same property than whites due to 
demand exceeding supply because of artificial barriers such 
as restrictive covenants (Wills, A6 261; Parks, A6 340; 
Urciolo, A6 157); that the change of neighborhood pre¬ 
cedes instead of following Negro penetration (A6 338). 
Dr. E. Franklin Frazier, sociologist, testified that there is 
a succession of racial groups in a neighborhood when an 
area loses its residential character; that when Negroes buy 
into these deteriorated areas and turn them into a home- 
owners 7 street the effect is not to depress but to raise values 
A6 350). 

Futility 

The real estate brokers further testified that the demand 
and pressure for Negro housing is so overwhelming, 
Negroes move into covenanted areas and hold on in spite 
of injunctions (A6 334), and that the Negro population is 
still spreading and spilling over northward (A6 349); that 
even where Negroes’ deeds are cancelled and they are 
forced by injunction to vacate, title is placed in the hands 
of some friendly and controllable white person until the 
covenant expires or they can otherwise maneuver them¬ 
selves back into possession (A6 352). 

To issue an injunction in either suit here would still 
be to leave 11 out of 31 houses in the block colored; with 
almost a solid Negro population to the south and west; 
and public property where Negroes play to the north. 
(A6 297). 

Race of James M. Hurd 

Hurd testified he was from the Smoky Mountains, North 
Carolina; that his mother and father were Mohawk 
Indians; that he worked white jobs and held a union card 
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in the Boilermakers Union, a white union, that his wife 
lived in a white Italian neighborhood in New Jersey when 
he met her; that he worked in several white welding shops 
in Washington. (A6 238 et seq.) 

Statement of Points 

1. The covenant violates public policy and is void as an 
unlawful restraint on alienation. 

2. The Court erred in ordering the Hurds and the Negro 
defendants to vacate, as the covenant does not proscribe use 
and occupancy. 

3. Judicial enforcement of the covenant violates the due 
process clause of the V Amendment to the United States 
Constitution. 

4. The decree is too broad; the Court may not enforce 
the covenant against defendants for benefit of plaintiffs 
except where there is privity of contract. 

5. The covenant will not be enforced because of change of 
neighborhood. 

6. The finding of the Court was against the evidence, 
and against the weight of the evidence. 

7. The Court erred in not permitting Mrs. Hodge to 
be examined on the futility of trying to enforce the 
covenant. (A6 37). 

8. The Court erred in not permitting Dr. Frazier to 
testify as to the effects of perpetual covenants on com¬ 
munity development. (A6 346, 349-351). 

9. The injunction is not enforcible because of indefinite¬ 


ness. 
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Summary of the Argument 

I 

The restriction involved was, in its inception, void as an 
unlawful restraint upon the power of alienation. 

A. The restriction purports to prohibit only the owner¬ 
ship, but not the use or occupancy, of the properties by 
Negroes. 

B. A restriction to perpetually forbid the ownership of 
property by Negroes constitutes an illegal restraint on 
alienation. 

II 

The restriction not proscribing use or occupancy of the 
properties by Negroes, the Court below erred in ordering 
that the Negro appellants remove from their properties. 

m 

The restriction is contrary to public policy. 

IV 

Judicial enforcement of the restriction is forbidden by 
the due process clauses of the Fifth and Fourteenth Amend¬ 
ments of the Constitution of the United States. 

A. The issue here presented has never been decided by 
this Court. 

B. The issue here present was not decided by the 
Supreme Court of the United States in Corrigcm v. Buckley. 

C. The right to acquire, hold and dispose of property 
is one of the fundamental rights and privileges guaranteed 
by the Constitution of the United States. 

D. The government of the United States, through the 
Court below, has been the effective agent in depriving 
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appellants of their properties and of the exercise of their 
constitutionally protected rights therein. 

E. Action of a government, through its judiciary, pro¬ 
hibiting or impairing, on account of race or color, the 
right of a person to acquire, hold or dispose of property, 
is violative of constitutional guaranties of due process of 
law. 

y 

The record negatives the existence of any general 
neighborhood scheme of development or comprehensive 
building plan which the restriction was designed to protect, 
the existence of an intention to benefit appellees’ properties 
by the restriction imposed upon appellants’ properties, 
with the result that appellees are not entitled to enforce 
the same against appellants. 

A. It was incumbent upon appellees to prove that the 
restriction upon appellants’ properties was imposed with 
the intention of thereby benefiting appellees’ properties. 

B. The proof failed to comply with standards requisite 
to a showing that appellees possessed the right to enforce 
the restriction. 

VL The covenant will not be specifically enforced because 
of change in the racial characteristics of the neighborhood. 

ARGUMENT 

I 

The restriction involved was, in its inception, void as an 
unlawful restraint upon the power of alienation. 

A. The restriction purports to prohibit only the oumer- 
ship, but not the use or occupancy, of the properties by 
Negroes. 
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The restriction enforced by the Court below appears in the 
form following: 1 

“Subject also to the covenants that said lot shall 
never be rented, leased, sold, transferred or conveyed 
unto any Negro or colored person, under a penalty of 
Two Thousand Dollars ($2000), which shall be a lien 
against said property.” 

It becomes important with respect to two issues in this 
appeal 2 to ascertain the scope of the restriction with refer¬ 
ence to the transactions sought to be prohibited by it. 3 
Appellants ’ position is that only the ownership, but not the 
use or occupancy, of the properties involved by Negroes is 
sought to be prevented. 

No difficulty is encountered in connection with so much of 
the restriction as provides that said properties shall not be 
“sold, transferred or conveyed” to Negroes. These pro¬ 
visions clearly seek to prohibit only an alienation of the 
property. 4 They could properly have been used only with 
reference to a restriction upon the passage of the title or 
general ownership of the property, and are entirely inap¬ 
propriate to the expression of an intention to forbid the 
mere occupancy or use of the land. Thus, left for con- 


1 A 6,-; A7, 3, 17. 

2 This determination is important with respect to the questions whether 
the restriction constitutes an illegal restraint on alienation, and whether 
the injunction entered by the Court below is too broad. 

3 The restrictions employed in efforts to privately accomplish residential 
segregation have embraced two general prohibitions: (1) against the 
alienation to or ownership by members of the excluded group, and (2) 
against US9 or occupancy by them. In quite a number of cases the attempt 
is to make both. 

4 White v. White, 108 W. Va. 128, 150 S. E. 531, 55 A. L. R. 518 
(1929); Title Guarantee dt Trust Co. v. Garrott, 42 Cal. App. 152, 183 
P. 470 (1919); Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 
P. 596, 9 A. L. R. 115 (1919); Porter v. Barrett, 233 Mich. 373, 206 N. W. 
532, 42 A. L. R. 1267 (1925). See also Peoples Pleasure Park Co. v. 
Rohleder, 109 Va. 439, 61 S. E. 794 (1908). 
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sideration is only that part providing that the properties 
shall not be “rented” or “leased” to a Negro. 

In many of the decided cases, the prohibition sought to 
be effected is against the alienation of a limited interest 
rather than the general ownership or entire interest of the 
grantor. This situation differs from that above considered 
only with respect to the size of the interest constituting the 
subject matter of the transfer. A conveyance of a fee sim¬ 
ple estate is an alienation; a conveyance of an estate for life 

! 

or years is no less an alienation merely because the interest 
thus transferred is smaller. The nature of the disposition 
is essentially the same in each case. In each, ownership of 
the interest has passed from one person to another. That 
the lessee’s interest may soon expire is immaterial. All 
estates are but ownership measured in terms of duration, 
coupled with the characteristic that the interest is or may 
become possessory . 5 The fee simple owner may die tomor¬ 
row without lineal or collateral heirs, in which case his inter¬ 
est is gone. Yet the transaction by which that interest 
became vested in him was an alienation. Such also was the 
transaction creating the term of years which outlasts the 
now escheated fee. 

Consequently, there is general agreement in the cases 
which have considered the question that provisions that the 
land shall not be “leased” 6 or “rented” 7 relate only to an 
alienation of an interest therein, and do not purport to pro¬ 
hibit the mere use or occupancy. Thus, in White v. White, 8 

5 American Law Institute, Restatement of the Law of Property, sec. 9. 

6 White v. White, supra, note 4; Title Guarantee dr Trust Co. v. Garrott, 
supra, note 4; Los Angeles Investment Co. v. Gary, supra, note 4; Du 
Boss v. Trainor, 122 Cal. App. 732,10 P. 2d 763 (1932); Foster v. Stewart, 
134 Cal. App. 482, 25 P. 2d 497 (1933). 

7 White v. White, supra, note 4; Los Angeles Investment Co. v. Gary, 
supra, note 4; Porter v. Barrett, supra, note 4; Du Boss v. Trainor, supra, 
note 6; Foster v. Stewart, supra, note 6. 

8 Supra, note 4. 


where there was involved a provision in a deed that “the 
property hereby conveyed shall not be conveyed, demised, 
devised, leased or rented to any person of Ethiopian race 
or descent / 9 and it was argued that the words “leased or j 
rented” prohibited use and occupancy, the Court, in hold- i 
ing to the contrary, said : 9 

“It is to be noted that the above-quoted provision of 
the deed made by Jones and Rau embraces a restriction 
upon alienation and not a mere restriction of use of the 
property conveyed. It was urged in oral argument that 
the words ‘leased or rented’ imply occupancy by the les¬ 
see. This is a non sequitur. It frequently happens that 
a lessee does not himself occupy the leased premises. 

If not prevented by the terms of the lease, he may 
assign the same or sublet the premises. We are there¬ 
fore not called upon to consider the validity of a restric- j 
tion or limitation of the use of property imposed by 
deed conveying the same. ,, 

Likewise, in Title Guarantee & Trust Co. v. Garrott , 10 
where a suit was brought to forfeit the estate because of a 
breach of a condition subsequent that the grantee or his 
assigns would not “lease or sell” the premises to a person 
of African, Chinese or Japanese descent, it was held that the 
condition prohibited alienation and for that reason was 
void. In Los Angeles Investment Co. v. Gary J 1 the Court 
held that so much of a condition subsequent as provided 
that the land “shall not be sold, leased or rented’’ to non-! 
Caucasians restrained alienation and so was invalid, 
saying : 12 

“The condition that the property be not sold, leased! 
or rented to one not of Causasian birth is clearly a 
restraint on alienation.” 


9 150 S. E. 532. 

10 Supra, note 4. 

11 Supra, note 4. 
12186 P. 597. 
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And, in Porter v. Barrett, 13 where there was a condition in 
a contract of sale that the subject matter thereof “shall 
never be sold or rented to a colored person,’’ the Court did 
not hesitate to conclude that the condition only restrained 
alienation and could not be enforced. In Du Ross v. 
Trainor , 14 the Court, speaking of the part of the restriction 
providing that no part of the land in question should be 
“rented or leased” to non-Caucasians, said: 15 

“If the agreement set out in the transcript were 
otherwise binding upon the defendant, the first restric¬ 
tion set forth therein would necessarilv have been void 
by reason of its being violative of the statute 16 restrain¬ 
ing alienation.” 

Again, in Foster v. Stewart 17 the Court, with reference to 
the portion of the restriction providing that the signers of 
the restrictive agreement there involved would not permit 
the property to be “leased to, or rented to,” non-whites, 
said: 18 


“Another ground exists upon which the judgment of 
the trial court must be sustained, to wit, the agreement 
is void as being against the provisions of sections 711 
and 715 of the Civil Code, prohibiting an unlimited 
restraint of alienation. This question, while a restraint 
of occupancy for a limited time has been held valid, in a 
number of cases an unlimited restraint of alienation, as 
appears to be the intent of the agreement involved in 
this action, has been held invalid . 9 ’ 


13 Supra, note 4. 

14 Supra, note 6. 

15 10 P. 2d 764. 

16 Cal. Civ. Code, sec. 711. This statute is merely declaratory of the 
common law rule. Murray v. Green, 64 Cal. 363, 28 P. 118 (188*9). 

17 Supra, note 6. 

18 25 P. 2d 498. 
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B. A restriction purporting to perpetually forbid the 
ownership of property by Negroes constitutes an illegal 
restraint on alienation. 

In this jurisdiction restrictions against the alienation of 
property to Negroes have been enforced without critical 
examination to determine whether they could stand con¬ 
sistently with the doctrine of illegal restraints on aliena¬ 
tion. 19 The difficulty is traceable to Corrigan v. Buckley /° 
where the primary attack upon the restriction was based 
on constitutional grounds and no mention was made in the 
opinion of the status of the provision as a restraint. In 
each case following, this Court has stated or assumed that 
the validity of the restriction was established in the Corri¬ 
gan case. 

Only in Mays v. Burgess 21 has there been extensive state¬ 
ment relative to the restraint problem. That case involved 
a restriction, limited in duration to 21 years, prohibiting 
both alienation and occupancy. Mr. Chief Justice Groner 
said: 22 

“In this disposition of the case we have again care¬ 
fully considered the argument that the covenant, if 
otherwise valid, constitutes an undue and unlawful 
restraint on alienation. It is quite true as to this point 
that, following the old case of Mandlebaum v. McDon¬ 
nell ,** there are to be found cases in two or three of the 
states which hold void any and all restraints on aliena- 


18 Corrigan v. Buckley, 55 App. D. C. 30, 299 F. 899 (1924); Torrey v. 
Wolfes, 56 App. D. C. 4, 6 F. 2d 702 (1925); Russell v. Wallace, 58 App. 
D. C. 357, 30 F. 2d 981 (1929); Cornish v. O’Donoghue, 58 App. D. C. 
359, 30 F. 2d 983 (1929); Edwards v. West Woodridge Theater Co., 
60 App. D. C. 362, 55 F. 2d 524 (1931); Grady v. Garland, 67 App. D. C. 
73, 89 F. 2d 817 (1937); Mays v. Burgess, 79 App. D. C. 343, 147 F. 2d 
869 (1945). 

20 Supra, note 19. 

21 Supra, note 19. 

22 147 F. 2d 871-872. 

23 29 Mich. 78, 18 Am. Rep. 61 (1874). 
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tion, but the doctrine in these cases has been consist¬ 
ently denied in this and in other jurisdictions, and the 
weight of authority is opposed to the doctrine. Thus, 
in the Colorado Springs case, 24 involving a covenant 
against the use of land for the sale of intoxicating 
liquors, the Supreme Court said: ‘Repugnant condi¬ 
tions are those which tend to the utter subversion of 
the estate, such as prohibit entirely the alienation or 
use of the property. Conditions which prohibit its 
alienation to a particular person or for a limited period, 
or its subjection to particular uses, are not subversive 
of the estate; they do not destroy or limit its alienable 
or inheritable character. ’ 

“The case we have comes clearly under the latter 
portion of this classification. ,, 

Immediately apparent is the distinction that in the Mays 
case, the restriction was limited in duration while in the 
case at bar it is perpetual. But acute examination discloses 
far more fundamental difficulties in accepting this dismissal 
of the issue. 

No authoritative Court has ever considered Cowell v. 
Colorado Springs Co. 2 * as justifying the statements con¬ 
tained in the opinion. That case involved merely a pro¬ 
vision in a deed that intoxicating liquors should never be 
sold or manufactured on the land conveyed in any place of 
public resort for beverage purposes. This provision the 
Court held to be valid. But the restriction there involved 
in no way affected the power of alienation of the property; 
it merely referred to the manner of use. The well recog¬ 
nized distinction between restrictions upon the power of 
alienation and those upon the mode of user or enjoyment 
has hereinbefore been referred to. 26 Under the present law, 

24 Cowell v. Colorado Springs Co., 100 U. S. 55, 25 L. Ed. 547 (1879). 

25 Supra, note 24. 

26 Part IA of the argument, and especially the cases cited in notes 2 to 7, 
inclusive. 
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the latter in no way affect the power of alienation of prop¬ 
erty and consequently do not impinge upon the principles as 
to illegal restraints. Thus considered, the statement of Mr. 
Justice Field in the Cowell case was dicta pure and simple. 

While the conclusion above referred to was reached in 
the Mays case on the basis of the dictum in the Cowell case, 
the fact must not he overlooked that this dictum is in judi¬ 
cial disfavor. The statement quoted in the opinion was sub¬ 
sequently disapproved by the Supreme Court in a case in 
which a different principle was announced and applied. 27 
A leading authority in the field has criticized the statement 
as a dictum “without any reasoning or citation of author¬ 
ity, ” 28 and well considered cases have recognized that it is 
unauthoritative. 29 Even if the statement had been sustained 
by the facts of the case, it is distinctly a minority proposi¬ 
tion. By the great weight of authority, the mere fact that 
the scope of the restriction is limited as to time, 30 or as to 
persons, 31 or as to both, 32 does not cure a restraint or pre¬ 
vent its invalidity. 


27 Potter v. Couch, 141 U. S. 296,11 S. Ct. 1005, 35 L. Ed. 721 (1891). 

28 Gray, Restraints on Alienation, sec. 52. 

29 White v. White, supra, note 4; Title Guarantee & Trust Co. v. Garrott, 
supra, note 4. 

30 Clark v. Clark, 99 Md. 356, 58 A. 24 (1904); Johnson v. Preston, 266 
Ill. 447, 80 N. E. 1001 (1907); Anderson v. Carey , 26 Oh. St. 506, 38 
Am. Rep. 602 (1881) ; Manierre v. Welling, 32 R. I. 104, 78 A. 507, Ann . 
Cas. 1912C, 1311 (1911); 5 Tiffany, Real Prop. (3rd Ed.) sec. 1346; 2 
Simes, Future Interests, sec. 451. 

31 Moffitt v. Williams, 116 Neb. 785, 219 N. W. 138 (1928); McCul¬ 
lough’s Heirs v. Gilmore, 11 Pa. 370 (1849); Jenne v. Jenne, 271 Ill. 
526, 111 N. E. 540 (1916); Morse v. Blood, 68 Minn. 442, 71 N. W. 682 
(1897); Barnard’s Lessee v. Bailey, 2 Har. (Del.) 56 (1836); 5 Tiffany, 
Real Prop., (3rd Ed.) sec. 1345 ; 2 Simes, Future Interests, sec. 450. 

32 Williams v. Robinson, 16 Conn. 517 (1844); White v. White, supra, 
note 4; Title Guarantee & Trust Company v. Garrott, supra, note 4; Ander¬ 
son v. Carey, supra, note —. 
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Nor is the conclusion reached in the Mays case upon the 
point now under consideration assisted by the three cases 33 
there cited from other jurisdictions. An examination of 
these decisions shows that the result was reached in each 
after only a hasty consideration of the problem, and that 
the authority relied upon in each is doubtful. In Queens- 
borough Land Company v. Cazeaux , 34 the restriction was 
limited in duration to 25 years. The Court reached back 
into the Continental Civil Law to uphold it as being but a 
partial restraint on alienation. The decision is therefore 
not persuasive of the validity of such a restriction under 
a common law policy favoring free transmission of property 
which has existed for more than six and one-half centuries. 
In Koehler v. Rowland 35 the restriction was again limited 
in duration to 25 years, and the Court, in sustaining it, found 
it necessary to devote but one short paragraph of the opin¬ 
ion to a consideration of the problem. In Chandler v. Zeig¬ 
ler™ no restriction was involved in the case at all; the 
action being for deceit allegedly consisting in misrepre¬ 
sentation as to restrictions in the neighborhood against sale 
to and occupancy by Negroes. In inserting in the opinion 
statements to the effect that a restriction against sale to 
Negroes, inserted in the deed to the property, would have 
been valid, the Court hardly scratched the surface of the 
problem. Furthermore, both Koehler v. Rowland and 
Chandler v. Zeigler, like Mays v. Burgess, were based 
specifically and solely upon the dictum in Cowell v. Colorado 
Springs Co., and consequently stand on no better footing. 

33 Queensborough Land Co. v. Cazeaux, 136 La. 724, 67 So. 641, L. R. A. 
1916B, 1201, Ann. Cas. 1916D, 1248 (1915); Koehler v. Rowland, 275 Mo. 
573, 205 S. W. 217, 9 A. L. R. 107 (1918); Chandler v. Zeigler. 88 Colo. 1, 
291 P. 822 (1930). 

34 Supra, note 33. 

35 Supra, note 33. 

36 Supra, note 33. 
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Appellants therefore submit that nothing was or conld be 
decided in Mays v. Burgess to control the instant case on the 
point under consideration. 

! 

Real estate in this country is as much an article of sale 
and traffic as personal property, and the policy of govern¬ 
ment has always been to encourage both the acquisition and 
easy and free alienation of lands. 37 Restrictions of the type 
involved in this case are so basically inconsistent with this 
policy that there is a great wonder that any Court would 
hesitate to strike them down. 

If continued enforcement of these restrictions is in order, 
no owner of property situated in an area comparable in 
surroundings to Bryant Street will possess a freedom of 
alienation save only in a very restricted sense. The excluded 
race constitutes 27 per cent of the population of the District 
of Columbia, and nearly 15 millions of people in this country. 
The potential market for the property is cut just that extent. 
No Court in this country has ever held that a restriction 
prohibiting ownership of property by so large a number | 
of white persons is valid. 38 Furthermore, if Negro occu- 


37 See the cases cited, supra, notes 4, 6, 27, 30 and 31. 

38 The decided cases have involved restrictions excluding classes much 
smaller than the group excluded by the restriction in this case, yet the con¬ 
clusion of invalidity has been reached. In Jenne v. Jenne, supra, note 31, 
a testator devised property to several persons and then provided: "I 
hereby positively and absolutely forbid anyone that receives any amount 
from my estate to present, give, donate or share up any part of the money 
that they have received from this estate to Samuel Senn or his wife, 
Bertha Senn, either directly or indirectly,” with a provision over in the 
event the proscribed conduct should occur. The provision forbade aliena¬ 
tion to only two out of all the persons in the world. It was held invalid. 
Likewise, in Barnard’s Lessee v. Bailey, supra, note 31, a testator devised 
real and personal property to his widow, directing that the latter “shall 
not will to my blood kin, or any of her blood kin, any of the estate above- 
mentioned; or, in other words, my meaning is, that I leave my widow my 
whole estate forever, and to be at her disposal at her death, except mine 
or her blood kin.” It is apparent that the excluded group, i.e., the blood 
relatives of the testator and his widow, was exceedingly small. It was 
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pancy in a block has anything like the effect that appellees 
claim, 39 the properties involved in this appeal cannot be 
sold at all for, in view of Negro occupancy of the 11 unre¬ 
stricted houses on Bryant Street, the restricted properties 
cannot be sold to whites, for they will not buy; nor to Ne¬ 
groes, if the restriction be enforceable. The practical effect 
of the restriction as a restraint on alienation exceeds even 
its form. 

The history of real estate development in the District of 
Columbia in the past 50 years shows an ever increasing 
use of private restrictive covenants as devices to prevent 
Negroes from buying property anywhere outside of tradi¬ 
tionally Negro settled areas. Yet the Negro population in 
the District continues to expand. These perpetual cove¬ 
nants would take one historical moment and attempt to 
freeze the civic pattern of that moment world without end. 

These results are not only unfortunate, but are contrary 
to the course of decision elsewhere. 

Restrictions which, like that here involved, purport to 
prohibit perpetually alienation to an entire race have not 
generally withstood the applicable tests of validity. 40 Thus, 
in Porter v. Barrett* 1 where plaintiffs contracted to sell to a 
white person two lots in a white residential section, the con- 

held that the direction against alienation was void. Again, in Morse v. 
Blood, supra, note 31, a testator devised property to his wife “on condi- 
i tion that in no case shall she give or bequeath one cent of said estate 
to any member of my family, or to any relation of her own.” In spite of 
the very restricted size of the excluded group, the restriction was declared 
invalid. 


39 Complaint, para. 10, A6, 5; A7, 5. 

40 Porter v. Barrett, supra, note 4; Foster v. Stewart, supra, note 6; 
Littlejohns v. Henderson, 111 Cal. App. 115, 295 P. 95 (1931); Schulte 
v. Starks, 238 Mich. 102, 213 N. W. 102 (1927); Scholtes v. McColgan, 

-Md.-, 41 A. 2d 479 (1945); Williams v. Commercial Land Co., 

24 Ohio L. R. 559 (1931). 

41 Supra, note 4. 
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tract containing a condition that the land “ should never be 
sold or rented to a colored person,” and the contract vendee 
later assigned his rights thereunder to the white defendant 
who, in turn, agreed by separate contract to sell to the Negro 
defendant, the defendants were awarded judgment in a suit 
to recover possession of the lots for breach of the condition 
contained in the original contract. The Supreme Court of 
Michigan, in affirming the judgment, reviewed many author¬ 
ities and concluded that a provision preventing alienation 
to so large a class of persons constituted an unlawful re¬ 
straint on alienation. The same conclusion was reached in 
Foster v. Stewart, 42 where there was involved an unlimited 
agreement executed by property owners to the effect that 
the signers would not permit the property covered to be 
leased or rented to, or used or occupied by, Negroes or other 
non-whites. The Court pointed out that insofar as the 
restriction purported to restrain the alienation of the prop¬ 
erty, it was void as an unlawful restraint on alienation. 
Likewise, in Schulte v. Starks 43 the Court had before it a 
provision that certain premises should not be sold, rented 
or leased “to any person or class of persons whose owner¬ 
ship or occupancy would be injurious to the locality.” The 
Court conceded that a restriction forbidding alienation to 
members of the Negro race would be invalid, but construed 
the provision as restricting only the right to use and occupy 
the premises. Also, in Littlejohns v. Henderson 44 a case 
involving a restriction against use and occupation only, the 
Court stated that such a restriction would have been invalid 
if it had to any extent restrained alienation. More recently, 
the Court of Appeals of Maryland, having before it an 
unlimited restriction prohibiting occupancy only, consid- 


42 Supra, note 6. 

43 Supra, note 40. 

44 Supra, note 40. 
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ered that such a restriction was the “only possible enforce¬ 
able restriction,” a restriction upon alienation being bad. 45 

These cases establish the proposition that a provision 
prohibiting perpetually alienation to an entire race is void 
as a restraint upon the power of alienation. The fact that 
the land may be conveyed to members of another race does 
not render the provision valid. The size of the excluded 
class is so great that serious and unreasonable impairment 
of the power of disposition follows. 

The weight of this conclusion is better felt upon consid¬ 
eration of the body of cases holding that the restriction is 
likewise invalid although qualified as to time. 46 Thus, 
in White v. White,* 7 the deeds conveying each of 11 lots 
constituting a single block contained a restriction against 
the alienation “to any person of Ethiopian race or descent 
for a period of fifty years from the date hereof. ’ ’ One lot 
was sold to two Negroes and the owner of another of these 
lots brought suit to set aside the conveyance to them and 
to enjoin their occupancy thereof. The trial Court granted 
the relief sought, but, on appeal, the decree was reversed 
and the bill dismissed. After carefully considering a num¬ 
ber of authorities, the Court concluded that the restriction 
was void. Likewise, in Title Guarantee & Trust Co. v. Gar- 
rott* s plaintiff, the owner of 127 lots, conveyed one to a 
white person, the deed containing a condition subsequent 
that the premises be not sold to any person of African, 
Chinese or Japanese descent for a period of about 15 years. 
This lot was acquired by defendant, a Negro. All of the 
other lots w’ere sold to whites, the deeds to each containing 

45 Scholtes v. McColgan, supra, note 40. 

46 White v. White, supra, note 4; Title Guarantee & Trust Co. v. Garrott, 
supra, note 4; Los Angeles Investment Co. v. Gary, supra, note 4; Du Ross 
v. Trainor, supra, note 6; Wayt v. Patee, 205 Cal. 46, 269 P. 660 (1928). 

47 Supra, note 4. 

48 Supra, note 4. 
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similar conditions. Plaintiff sued to enforce a forfeiture 
for breach of the condition and for a decree ordering a 
reconveyance. Defendant demurred to the complaint. The 
trial Court sustained the demurrer and on appeal its judg¬ 
ment was affirmed. Although recognizing that the restraint 
was partial both as to persons and time, the Court, after 
an exhaustive review of the matter of partial restraints, 
concluded that the condition was nevertheless void, j 
Although this case involved a condition subsequent, the opin- j 
ion made it clear that the same result would follow in cases 
involving such restraints created by other devices. 

In Los Angeles Investment Co . v. Gary , 49 certain land 
vras sold on condition subsequent that it would not be 
alienated to any non-Caucasian, nor should any non-Cau¬ 
casian be permitted to occupy the same. The condition 
was limited as to time but the exact period of duration was 
not specified in the opinion. It was held that the restriction 
w^as void insofar as it purported to forbid the alienation 
of the property to non-Caucasians. In Du Ross v. Trainor /° j 
it was pointed out that so much of the restriction there 
involved that provided that no part of the restricted land 
should be leased or rented to any person other than the 
white race for a period of 99 years was invalid as a restraint j 
on alienation, the Court holding the entire restriction unen¬ 
forceable on another ground. And, in Wayt v. Patee , 51 
the Court pointed out that a restriction forbidding alienation j 
to non-Caucasians for a limited period of time would be 
void. 

It is therefore submitted that the restriction involved 
should be held invalid as an unlawful restraint upon aliena¬ 
tion. 


49 Supra, note 4. 

50 Supra, note 6. 

51 Supra, note 46. 
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The restriction not proscribing use or occupancy of the 
properties by Negroes, the Court below erred in ordering 
that the Negro appellants remove from their properties. 

The scope of the restriction involved in this case, with 
regard to the transactions sought to be prohibited by it, 
has already been considered. 52 Appellants’ claim here 
is that the Judgment entered by the Court below enjoins the 
vendee appellants from doing something which the restric¬ 
tion leaves them free to do. 

i 

Examination of the pertinent portions of the judgment 
reveals that the deeds from the vendor appellants to 
the vendee appellants were declared null and void and the 
title to the lands declared to be in the vendor appellants; 
that the vendor appellants were * ‘permanently enjoined 
from renting, leasing, selling, transferring or conveying 
any of said lots unto any Negro or colored person;” and 
that the vendee appellants were “permanently enjoined 
from renting, leasing, selling, transferring or conveying 
any and all of said lots.” 53 The judgment then provides 
further: 54 

“It Is Further Ordered and Adjudged that • • • 
[the vendee appellants] • • • and all persons 

in active concert or participation with them, be, and 
they hereby are, ordered to remove themselves and 
all of their personal belongings, from the land and 
premises now occupied by them within 60 days from 
November 20,1945.” 

Thus, the situation is that the restriction does not 
purport to prohibit use or occupancy of the premises by 


52 Ante, Part I A of argument. 

53 A6, 385; A7, 21-22. 

« A6, 385; A7, 22-23. 
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’Negroes, but the Negro appellants herein were placed 
under injunction to relinquish their possession of the 
premises. 

Only the transaction specifically prohibited may be 
enjoined by the Court. By reason of the rule of strict 
construction, it is only 'where the provision clearly and 
plainly forbids the contemplated act or transaction that 
the plaintiff may be heard to complain. Thus, where, as 
here, the restriction seeks to forbid alienation only, a mere 
use and occupancy by Negroes does not violate the re¬ 
striction, and, consequently, there is no occasion for an 
injunction extending to such acts. This is neatly illus¬ 
trated in Peoples Pleasure Park Co. v. Rolrdeder There 
a tract of land had been subdivided into 1330 lots by the 
owners, the intention being to develop a white settlement. 
Only a few lots were sold to individual purchasers. The 
balance were sold subject to the restriction that “the title to 
this land never to vest in a colored person or persons” and, 
after intermediate conveyances, became vested in defend¬ 
ant, a corporation entirely owned and controlled by 
Negroes. The corporation was about to turn the land 
into an amusement park for Negroes. Plaintiff, who had 
acquired title to three lots which were subject to a similar 
though not identical, restriction brought suit to set aside 
the conveyance to defendant and to enjoin it from using 
the land for the purposes contemplated. Defendant 
appealed from a decree for plaintiff granting the relief 
sought, and the action of the trial Court was reversed. The 
Court held that the conveyance did not violate the restric¬ 
tion against the alienation of the land, since, under the 
rule of strict construction, it could not be extended to a 
corporation, although owned and controlled by Negroes, 
such grantee being a “colored person or persons 1 * in 


55 109 Va. 439, 61 S. E. 794 (1908). 
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neither the ordinary nor the legal sense, and, further, that 
the use of the land for a colored pleasure park would not 
violate the restriction, in view of the fact that it did not 
prohibit the use of the premises by colored people. The 
Court said: 56 

“Even if the restriction could be construed as a 
covenant on the part of the grantors, still the covenant 
could not be extended by implication, but is limited by 
its very terms to a prohibition against the vesting of 
the title in ‘a person or persons of African descent’ 
or ‘colored persons’; nothing being said as to the 
use of the property. • • • 

“• • • a contemplated sale of the property 

to ‘a person or persons of African descent’ is not 
even alleged, but only a contemplated use of the 
property as a place of amusement for colored persons, 
which the restriction relied on neither expressly, nor 
by implication, prohibits.” 

Further emphasis upon the position here taken by 
appellants is found in those cases wherein the reverse 
situation is presented, and it is held that, the restriction 
merely prohibiting, or validity can only prohibit, the use 
and occupancy of the property, the grantee is entitled 
to receive title and ownership of the premises notwith¬ 
standing the fact that he cannot occupy the property so 
long as the occupancy restriction remains thereupon. 57 
Thus, in Gospel Spreading Association v. Bennetts,™ where 
the restriction was that the property should not “be used 


56 61 S. E. 796. 

57 Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 P. 596, 9 
A. L. R. 115 (1919); Wayt v. Patee, 205 Cal. 46, 269 P. 660 (1928); 
Littlejohns v. Henderson, 111 Cal. App. 115, 295 P. 95 (1931); Gospel 
Spreading Association v. Bennetts, 79 App. D. C. 352, 147 F. 2d 878 

(1945); Scholtes v. McColgan, - Md. -, 41 A. 2d 479 (1945); 

Parmalee v. Morris, 218 Mich. 625,188 N. W. 330, 38 A. L. R. 1180 (1922). 

58 Supra, note 57. 
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or in any manner occupied by negroes or by any person 
or persons of the Negro race,” this Court reversed the 
judgment of the trial Court which enjoined appellant 
from “owning, using, occupying, selling, leasing, trans¬ 
ferring, or conveying” the same and said: 59 

“Since the covenant proscribed neither owning, 
leasing nor conveying, it was, we think, error to have 
enjoined against a sale to a person of the colored race. 
His right as purchaser to acquire it and thereafter to 
lease it, except to a colored person, was unrestricted.” 

In Scholtes v. McColgan ,®° where the restriction was 
that the property “shall at no time be occupied by any 
negro or any person of negro extraction,” the Court, in 
affirming the judgment of the trial court which dismissed 
the bill praying that defendant be restrained from alien¬ 
ating to, or permitting the occupancy by, Negroes, said: 61 

“It may be noted at the outset, that the specific 
prayer of the bill of complaint and the contentions 
made by the appellant go farther than the restrictions 
in his deeds. He asks that the appellee be enjoined 
from selling land to persons of the negro race and also 
from permitting such persons to occupy any of the 
land. The restrictions in his deed relate onlv to the 
occupancy of the land by persons of the negro race. 
There is a well-defined distinction between the two 
kinds of restrictions. * * * It is obvious that 

the only possible enforceable restriction on the use 
of the land in question, in this case, is that it shall not 
be occupied by negroes or persons of negro extrac¬ 
tion except when employed as domestic servants. 
The most that the appellant could obtain would be an 
injunction preventing the appellee from selling his 


59 147 F. 2d 879. 

60 Supra, note 57. 
61 41 A. 2d 482-483. 
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land without putting such restrictions in the deeds 
of any part sold.’’ 

In Parmalee v. Morris,* 2 where the restriction was that 

I 

the lot in question 4 ‘ shall not be occupied by a colored per¬ 
son,’ ’ the position of the Court is shown by the quotation 
following i 63 

44 The injunction heretofore issued is, however, 
broader than warranted by the provisions of the re¬ 
striction. The restriction covers the occupancy of the 
property by a colored person only. In terms at least it 
would not be violated by leasing the same to a colored 
person so long as such person did not occupy it. The 
temporary injunction heretofore issued will therefore 
be modified to the extent of prohibiting defendant from 
occupying the premises himself, or from permitting 
the same to be occupied by a colored person, and, as so 
modified, will be made permanent.” 

One other situation will upon consideration serve further 
to show the operation of the rule of strict construction in 
such cases and the validity of appellants’ argument. Re¬ 
strictions frequently prohibit a specific type of alienation. 
Where such is the case, an alienation of another type does 
not violate the restriction. If, in such case, there is no re¬ 
striction against occupancy, the alienee may occupy the 
premises. For example, a restriction against the 44 sale” 
or “conveyance” of the property does not forbid a lease 
thereof to a Negro who takes possession as lessee, and a 
restriction against leasing or renting to Negroes would not 
prevent a sale or conveyance in fee simple and his occu¬ 
pancy as owner. Even though a valid provision against 
occupancy may be present, it does not necessarily follow 


62 Supra, note 57. 
« 18 8 N. W. 331. 


33 


that there can occur no transaction which will not violate 
the restriction. Thus, in Stratton v. Cornelius, M the land 
in question was subject to the restriction that it should not 
be “leased or rented to any person or persons other than 
of the white or Caucasian race, * * * or be used or 

occupied, or permitted to be used or occupied, by any person 
or persons other than of the white or Caucasian race.” 
Plaintiffs sued to enforce an observance of the restriction, 
alleging that defendants were about to convey to Negroes. 
Plaintiffs were nonsuited at the trial, and on appeal the 
judgment was affirmed. It was pointed out that it was a 
sale of the premises, rather than a lease, rental, or use or 
occupancy, that was prohibited, and, in view of the fact 
that the restriction did not prohibit a sale of the premises, 
there was no violation of the restriction. 

In this case, the Court below exhausted its power, as¬ 
suming the validity of the covenant, and its binding effect, 
when it cancelled the deed from the vendor appellants to 
the vendee appellants. It could put the sellers under an in¬ 
junction not to rent or lease to the purchasers, but if the 
sellers chose to permit the purchasers to remain in posses¬ 
sion by sufferance, the restriction would not be violated. 
Nor if the purchasers remained in possession as mere tres¬ 
passers or squatters would appellees have sufficient interest 
to complain. 

It may be argued that this would practically nullify the 
force of the restriction. The answer is that neither the 
appellants nor the Court made the covenant, and the func¬ 
tion of the Court is to construe the covenant as written, not 
to revise it. 


« 99 Cal. App. 8, 277 P. 893 (1929). 
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III 

The restriction is contrary to public policy. 

1 

This Court recently pronounced: 65 

“As stated before, rights created by covenants such 
as these have been so consistently enforced by us as to 
become a rule of property and within the accepted 
public policy of the District of Columbia. 

“Little need now be said on the subject of that policy. 
The proposition is now new and was unsuccessfully 
urged in the Corrigan case, supra, in this court and in 
the Supreme Court. 66 And nothing is suggested now 
that was not considered then. The Constitution is the 
same now as then, and we are cited to no new public 
laws, nor indeed to any other course or practice of 
Government officials, which the private action of the 
original owners of the block in question contravenes.” 

But, as Mr. Justice Edgerton pointed out in his dissenting 
opinion in the same case: 67 

“The decided cases do not clearly answer the ques¬ 
tion of policy on which, apart from the particular 
equities, this case turns. As long ago as 1917 the 
Supreme Court held in the Buchanan case that racial 
zoning of streets, by statute or ordinance, was uncon¬ 
stitutional. The Court held in 1926, in the Corrigan 
case, that an injunction to prevent a party to a contract 
like the one before us from conveying in breach of his 
contract did not violate the Constitution or the laws 
of the United States. 68 But the Court had no occasion 
to decide, and it expressly refrained from deciding, 
whether or not a contract of this sort was ‘void because 
contrary to public policy’ or was ‘of such a discrimi- 


65 Mays v. Burgess, 79 App. D. C. 343, 147 F. 2d 869, 872-873 (1945). 

66 But see the discussion, post, Part IV B of the argument. 

67 147 F. 2d 875, 876-877. 

68 But see the discussion, post, Part IV B of the argument. 
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natory character that a court of equity will not lend its 
aid by enforcing the specific performance of the cove¬ 
nant.’ The Supreme Court has never decided whether 
this sort of contract is enforceable against anyone. * * * 
“Quite apart from the fact that our Corrigan deci¬ 
sion was probably unsound when it was rendered, and 
the fact that it would not cover this case even if general 
conditions in the District of Columbia had remained 
the same, I think it is quite inapplicable today because 
general conditions have not remained the same. It 
was a decision on a question of policy. Questions of 
policy have no meaning in a vacuum but relate to par¬ 
ticular situations. The housing situation in the Dis¬ 
trict of Columbia has changed since 1924. Although 
the first World War created a temporary housing 
emergency, by 1924 the Supreme Court was prepared 
to take judicial notice of the fact that the emergency 
had ceased. It is a matter of common knowledge that 
the emergency is now acute and that the shortage of 
decent housing, or any housing, for Negroes is par¬ 
ticularly acute. We cannot close our eyes to what is 
commonly known. The conditions in which many of the 
187,000 Negroes in the District of Columbia have long 
been obliged to live are now worse than ever. Since 
restrictive contracts and covenants are among the 
factors which limit the supply of housing for Negroes 
and thereby increase its price, it cannot be sound policy 
to enforce them today, whatever mav have been true 
in 1924.” 

It is significant also that although the contention of 
Justice Edgerton appealed to the reason and judgment of 
Justice Miller, his erroneous belief that the Supreme Court 
—apparently in Corriga/n v. Buckley —had sanctioned a 
doctrine so broad as to cover this case prevented him from 
exercising that judgment and impelled him to follow his 
mistaken interpretation of views heretofore expressed by 
that Court. Upon such a determination a precedent of great 
importance now rests and an issue of the largest public sig- 
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nificance becomes decisively adjudicated, so that the ever 
substantial barrier of stare decisis compromises its re¬ 
examination. 

Appellants feel entirely justified in requesting reconsid¬ 
eration of this gravely important issue. 

Mr. Justice Holmes’ observation that “housing is a 
necessary of life” 69 states a self-evident truth. The use 
of racial restrictive covenants has spread to the extent that 
Negroes in the major cities of the nation are restricted to 
insufficient space to allow for decent living and normal ex¬ 
pansion. The result is excessive crowding of dwellings and 
congestion of neighborhoods with consequent deterioration, 
blight and slums, with the universally known baneful effects 
upon the economic, social and moral structure of not only 
the Negro segment of the population but also of the entire 
community. In 1939, the local situation appeared to be : 70 

“Similarly in Washington, D. C., there is a 
central nucleus of blocks almost entirely occupied by 
non-whites in the area that has its center at Seventh 
Street and Florida Avenue. This area is surrounded 
by a fringe of blocks in which non-white concentration 
is smaller. While there is thus a gradual transition 
in density of non-white population in the central part 
of Washington, the non-white areas come to an abrupt 
termination in the northwest quarter at Park Road 
and Monroe Street, and at Euclid Street between Six¬ 
teenth Street and Columbia Road. There are small 
detached colonies in Washington beyond this central 
nucleus in all directions. Outlying non-white colonies 
such as Anacostia in Washington, and at Ninty-fiftli 
and State Streets in Chicago, are like satellites detached 
from the main mass. * * * ” 


69 Block v. Hirsh, 256 U. S. 135, 156, 41 S. Ct. 458, 65 L. Ed. 865, 16 
A. L. R. 165 (1921). 

70 The Structure and Growth of Residential Neighborhoods in American 
Cities, Federal Housing Administration, Government Printing Office, 1939, 

p. 68. 
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In 1944: 71 

“The housing situation is so bad as to rank as the 
No. 1 social problem of the community— 

“The problem has been aggravated by a tendency 
to condemn slums without providing equivalent hous¬ 
ing facilities for the Negro tenants thus evicted. It 
has been further complicated by a tendency on the 
part of government officials to tear down Negro dwell¬ 
ings to make possible the erection of government 
buildings without making any provision whatever for 
the Negro residents thus deprived of a place to live. 
# * * And it is still further complicated by what 

may be the most serious factor of all, the scarcity of 
new land in the District for Negro homes and a tend¬ 
ency on the part of white citizens to resist the move¬ 
ment of Negroes into what they consider to be their 
areas. The result is that the Negroes are squeezed 
tighter into a few little *islands’ within the District, 
and the squeezing process threatens even to squeeze 
out these islands and drive the Negroes beyond the 
limits of the District of Columbia. This poses a social 
problem of the greatest magnitude and difficulty, and 
no solution is yet in sight.” 

In 1930, there were 132,068 Negroes in the District of 
Columbia. The generally accepted present estimate of 
the Negro population is between 250,000 and 275,000. And 
while the increase in the white population has been cush¬ 
ioned in some measure by the development of new areas 
in the District of Columbia and nearby Maryland and 
Virginia, the Negro continues to be restricted, largely 
under the impact of restrictive covenants, to intolerably 
overcrowded ghettos. There can be no relief from this 
situation so long as racial covenants place artificial yet 
impassable boundaries around the existing areas of Negro 
occupancy. 


71 Race Relations in the Nation’s Capital, Annual Report of Citizens 
Committee on Race Relations. 
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In an artificially restricted market, the Negro not only 
finds housing scarce, 71 * he also gets less housing value 
for his dollar than the unrestricted white citizen who can 
trade in a free market. 72 

“There are no conclusive studies of the influence 
of Negro occupancy upon property values. There 
is, however, strong evidence in everyday observations 
to support Moron’s contention that ‘smart real estate 
dealers have encouraged Negroes to move into old 
white neighborhoods where property values have 
begun to decrease. In the change of settlement the 
same houses automatically acquire a higher resale 
value or command higher rentals; while, in the case 
of rent property, the assessed valuation for tax pur¬ 
poses continues to decrease as if there had been no 
reversal of the income trend. ’ The owners in a transi¬ 
tional area have a monopoly on the available supply; 
this means • • • that the selling price is usually 

above the market value prior to Negro occupancy. 

• • * In American cities the Negro has become a 

handy dumping ground for obsolescent property. 

* • • These families usually pay excessive prices 

* for houses which have become obsolete. * * *” 73 

There is no dearth of authorities on the effect of resi¬ 
dential segregation on the public welfare: 

“Segregation is an important factor in causing the 
poor housing conditions of the Negro urban popu¬ 
lation.” 74 

“Segregation • • • has kept the Negro occupying 
sections of cities throughout the country fatally 


71 % A6, 334. 

72 See Sixteenth Census of the United States, Vol. Ill, “Character¬ 

istics by Monthly Rent or Value, Tables A-2, A-3, and A-5a. See also 
A6,-. 

73 Weaver, Racial Restrictive Housing Covenants, 30 Journal of Land 
and Public Utility Economics, (1944) 183, 190. 

74 Sterner, The Negro’s Share, 200. 
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unwholesome places a menace to the health, morals 
and general decency of cities, and 4 plague spots for 
race exploitation, friction and riots. ’ ” 75 
“Congestion comes about largely from conditions 
over which Negroes have little control. They are 
crowded into segregated neighborhoods, are obliged 
to go there and nowhere else, and are subjected to 
vicious exploitation. Overcrowding saps the vitality 
and the moral vigor of those in the dense neighbor¬ 
hoods. The environment then, rather than hereditary 
traits, is a strong factor in increasing death-rates 
and moral disorders. Since the cost of sickness, death, 
immorality and crime is in part borne by municipal 
appropriations to hospitals, jails and courts, and in 
part by employers’ losses through absence of employ¬ 
ees, the entire community pays for conditions from 
which the exploiters of real estate profit.” 76 

“* * * the correlation between poor housing, 

on the one hand, and tuberculosis, venereal diseases, 
prostitution, juvenile delinquency, and crime on the 
other hand, has been demonstrated so often by Ameri¬ 
can experts that we do not have to add anything to 
the evidence. • • • 

“Nothing is so obvious about the Negroes’ level 
of living as the fact that most of them suffer from 
poor housing conditions.” 77 

The contribution of racial restrictions to the production 
of such conditions would likewise appear to be clear. 

“Although it is clear that even in the absence of 
restrictive covenants other social factors would operate 
to prevent the penetration of Negroes into certain 
residential districts, it is accepted that the covenants 
are a principal factor in segregating the Negro popu- 


75 Report of the Committee on Negro Housing of the President, Con¬ 
ference on Home Building, 45, 46. 

76 Woofter, Negro Problems in Cities, 95. 

77 Myrdal, An American Dilemma, 376. 
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lation of cities in small areas and denying to Negroes 
the opportunity to reside elsewhere.” 78 

“As NegTo populations have grown in our industrial 
centers in the North, restrictions hemming them in 
have become tighter and tighter. The most complete 
system of race restrictions is in districts adjacent to 
existing Negro neighborhoods.” 79 

The use of these restrictions is definitely on the increase. 
The opening to whites of a new neighborhood without 
them is the exception rather than the rule. 

“Current trends appear to be leading toward more 
rigid segregation than in the past.” 80 

“ • * * there appears to be an increasing tend¬ 

ency toward the use of such covenants, and it can 
hardly be questioned that a substantial proportion 
of urban residential property is already affected.” 81 

i 

The very prejudiced white people who make these per¬ 
petual restrictive covenants to keep Negro residences at 
arms’ length pay the toll of the increased public cost of 
crime, immorality, disease and fear of violence. They pay 
in an even more direct way. They pen Negroes up like cat¬ 
tle in a ghetto at night, yet these same Negroes in the morn¬ 
ing enter their homes as servants to perform all the intimate 
tasks of the household, including the pre-school training of 
the covenantors ’ children. 

Assuming that Corrigan v. Bucldey reflects a policy exist¬ 
ent and justified at the time of the decision, it does not fol¬ 
low that considerations at that time appropriate to the solu¬ 
tion of the present problem have peculiar significance to- 


78 Kahen, Anti-Negro Restrictive Covenants, A Reconsideration of the 
Problem, 12 U. Chi. L. R. 198. 

79 Weaver, loc. cited 185. 

80 Sterner, loc. cited 208. 

81 Kahen, loc. cited 204. 
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day. The gening of our law is that it remains in a state 
of constant growth. 

“Existing rules and principles can give us our pres¬ 
ent location, our bearings, our latitude and longitude. 
The inn that shelters for the night is not the journey’s 
end. The law, like the traveller, must be ready for the 
morrow. It must have a principle of growth.” 82 

New heads of public policy can and must develop to 
accommodate the needs of an ever-changing civilization. 

“The truth of the matter seems to be that public 
policy is a variable thing. It must fluctuate with the 
circumstances of the time.” 83 

“The very considerations which judges most rarely | 
mention and always with an apology are the secret root j 
from which the law draws all the juices of life. I mean, 
of course, what is expedient for the community 
concerned.” 84 

“Public policy often changes as law changes, and 
there can be no fixed single standard governing it. 

# * # It is primarily the prerogative of the legis¬ 

lature to declare what contracts and acts shall be unlaw*- j 
ful; but courts following the genius and spirit of the 
law, written and unwritten, of a state, may declare 
void as against public policy contracts which, though 
not in terms specifically forbidden by legislation are 
clearly injurious to the interests of society.” 85 

Perhaps perpetual covenants might not have been oppres¬ 
sive in frontier days when there was a surplus of unap- j 
propriated land; but frontier days in American cities have | 

i 

82 Cardozo, The Growth of Law. 

83 McCardie, J., in Naylor Benzon & Co. v. Krainische Industrie GeseU- 
schaft, (1918) 1 K. B. 331, 342. 

84 Holmes, The Common Law. 

85 Maryland Casualty Co. v. Fidelity <6 Casualty Co., 71 Cal. App. 492, 
497, 236 P. 210 (1925). 
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passed. All the land is appropriated and owned. Owner¬ 
ship of land must pass by substitution, not new acquisition. 
The white people have the bulk of the land. Will they intel¬ 
ligently try to make provision for the irresistible demands 
of an expanding population, or will they blindly permit pri¬ 
vate individuals whose social vision is no broader than their 
personal prejudices to constrict the natural expansion of 
residential area until we reach the point where the irre¬ 
sistible force meets the immovable body? 

This Court stands at the crossroads. Its function would 
seem to be defined by the paramount interests of the com¬ 
munity and the fundamental policies of government. A 
sound and reasoned discretion would require a denial of 
relief to one seeking enforcement and thereby strike a blow 
for national unity. 

Mr. Justice Traynor, concurring in Fairchild v. Raines ,* 6 
recently pointed out the role of the Court in the solution of 
the problem : 87 

“The problem of race segregation cannot be solved 
by the courts alone, for it involves emotions and con¬ 
victions too deeply imbedded in the social outlook of 
men to be uprooted overnight by judicial pronounce¬ 
ments. Nevertheless the problem must be confronted 
step by step, however provisional the solution, with 
regard both for the interests of minority groups and 
the general public interest. • • • The choice lies 

between the continuation of such conditions and the 
expansion of urban negro districts. Race restriction 
agreements, undertaking to do what the state cannot 
do, must yield to the public interest in the sound 
development of the whole community. The courts, as 
the agencies of the state confronted with the problem of 
enforcing racial zoning by private agreements, must 


24 Cal. 2d 818, 151 P. 2d 260. 
« 151 P. 2d 268, 269. 
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consider all of the factors that affect the public 
interest.” 

Fundamental national policies expressed in the Constitu¬ 
tion and laws of the United States are offended by the 
restrictive agreement involved in the present case. The con¬ 
stitutionality of judicial enforcement of such restrictions 
is challenged in another section of this brief . 88 But it is clear 
that even before the issue of constitutionality is reached the 
constitutional prohibition against legislation must at least 
reflect national policy against the abuse of the discretionary 
power of the chancellor to accomplish the same result. 

National policy is even more explicitly formulated in posi¬ 
tive legislation : 89 

“All citizens of the United States shall have the 
same right, in every State and Territory, as is enjoyed 
by white citizens thereof to inherit, purchase, lease, sell, 
hold, and convey real and personal property.” 

The significance of such legislation upon the exercise of 
judicial discretion in dealing with contracts inconsistent ; 
with public policy, thus authoritatively declared, has been 
stated by one commentator in the following language : 90 

“• * * the courts will refuse to enforce a contract, 
not ‘because it is illegal’ or because the legislature 
‘ intended that a person making such a contract be pun¬ 
ished,’ but because they have satisfied themselves, in 
the light of what has been indicated to them by legisla¬ 
tive bodies, at home or abroad, the contract is against 
public policy • • • the courts should frown upon 

contracts which, though not touching a penal statute, 
involve other conduct which has not been inveighed j 
against by the legislature. What is suggested is not an 

88 See Part IV of the argument. 

89 U. S. C., Title 8, Sec. 42. 

90 Gelhorn, Contracts and Public Policy, 35 Col. L. R. 678, 691-692. 
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extension of the scope of judicial disapprobation of 
contracts, for at all times the courts have freely- 
declared that non-criminal agreements might be against 
public policy and consequently unenforceable. What is 
urged, again, is merely that legislative judgments 
should be used as indicators of the occasion for employ¬ 
ment of the common law rule governing the validity of 
contracts.” 

More than 50 years ago, the first racial restriction came 
before a Court. 91 In holding that the restriction was unen¬ 
forceable, it was said: 92 

‘‘It would be a very narrow construction of the con¬ 
stitutional amendment in question 93 and of the decisions 
based upon it, and a very restricted application of the 
broad principles upon which the amendment and the 
decisions proceed, to hold that, while state and munici¬ 
pal legislatures are forbidden to discriminate against 
the Chinese in their legislation, a citizen of the state 
may lawfully do so by contract, which the court may 
enforce. Such a view is, I think, entirely inadmissible. 
Any result inhibited by the Constitution can no more be 
accomplished by contract of individual citizen than by 
legislation, and the courts should no more enforce the 
one than the other. This would seem to be very clear.” 

Just a year ago, Mr. Justice Edgerton reiterated this 
view: 94 


“Since housing is a necessity of life, as an original 
question a contract of 32 property owners that they 
and their successors will not sell houses to Negroes 
-would seem to stand on much the same plane as a con¬ 
tract of 32 grocers that they and their successors will 


91 Gandolfo v. Hartman, (D. C., Cal.) 49 F. 181,16 L. R. A. 227 (1892). 

92 49 F. 182. 

93 The Fourteenth Amendment. 

94 Mays v. Burgess, supra, note 05, 147 F. 2d 875. 
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not sell food to Negroes. The ultimate purpose of the 
combination was the advantage of its members, but its 
immediate purpose was to withhold a necessity from 
many persons by limiting the capacity of owners to 
transfer their property. As an original question, the 
contract in suit would seem to be an unreasonable re¬ 
straint on alienation and plainly contrary to public 
policy. * * * It would seem clear, as an original 

question, that a court of equity would have nothing 
to do with such a contract unless to prevent its enforce- j 
ment or performance. • • • 

“It would seem unsound policy for a court, in the 
exercise of its equitable discretion, to enforce a pri¬ 
vately adopted segregation plan which would be uncon¬ 
stitutional if it were adopted by a legislature. More¬ 
over the Supreme Court has recently said that ‘dis- j 
criminations based on race alone are obviouslv irrele- I 
vant and invidious.’ That case dealt with contracts 
between employers and a union which represented em- ! 
ployees. The Court held that ‘Congress plainly did | 
not undertake to authorize the bargaining representa¬ 
tive to make such discriminations.’ • • • I can 

see no sufficient distinction, from the point of view 
of policy, between discrimination in employment and 
discrimination in housing.” 

Ample precedent for the adoption of the view here advo¬ 
cated is supplied by the recent decision 95 of a Canadian 
Court. Involved was an application by the owner of certain 
registered lands to have declared as invalid a restrictive 
covenant assumed by him when he purchased these lands, 
and which he agreed to exact from his assigns. The restric¬ 
tion was: 

I 

‘ ‘ Land shall not be sold to Jews or persons of objec¬ 
tionable nationality.” 


95 In re Drummond Wren, (1945) 4 D. L. R. 674. 
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The Court, after considering numerous relevant sources, 98 
held that the restriction was void, saying: 

‘‘How far this is obnoxious to public policy can only 
be ascertained by projecting the coverage of the cove¬ 
nant both with respect to the classes of persons whom 
it may adversely affect and the lots or subdivisions of 
land to which it may be attached. So considered, the 
consequences of judicial approbation of such a cove¬ 
nant are portentous. If sale of a piece of land can 
be prohibited to Jews, it can equally be prohibited to 
Protestants, Catholics or other groups or denomina¬ 
tions. 97 If the sale of one piece of land can be so pro¬ 
hibited, the sale of other pieces of land can likewise 
be prohibited. In my opinion, nothing could be more 
calculated to create or deepen divisions between exist¬ 
ing religious and ethnic groups in this province, or in 
this countrv, than the sanction of a method of land 
transfer which would permit the segregation and con¬ 
finement of particular groups to particular business 
or residential areas, or conversely, would exclude par¬ 
ticular groups from particular business or residential 
areas. • • • 

“Ontario, and Canada too, may w r ell be termed a 
province, and a country, of minorities in regard to 
the religious and ethnic groups which live therein. It 

96 Included were the San Francisco Charter, speeches of President 
Roosevelt, Winston Churchill, and General Charles de Gaulle, and the 
Constitution of the Union of Soviet Socialist Republics. 

97 Compare the statement of Clarke, C. J., in State v. Darnell, 166 N. C. 
300, 81 S. E. 338 (1914), where the Winston-Salem segregation ordinance 
was held invalid: “If the board of aldermen is hereby authorized to make 
this restriction, a bare majority of the board could, if they ‘may deem it 
wise and proper/ require Republicans to live on certain streets, and 
Democrats on others, or that Protestants shall reside only in certain parts 
of the town, and Catholics in another, or that Germans or people of 
German descent shall reside only where they were in the majority, and 
that Irish and those of Irish descent should dwell only in certain localities, 
designated by the arbitrary judgment and permission of a majority of the 
aldermen. They could apply the restriction as well to business occupations 
as to residences, and could prescribe the localities allotted to each class of 
people without reference to whether the majority already therein is of the 
prescribed race, nationality, or political or religious faith” (81 S. E. 339). 
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appears to me to be a moral duty, at least, to lend aid 
to all forces of cohesion, and similarly to repel all 
fissiparous tendencies which would imperil national 
unity. The common law courts have, by their actions 
over the years, obviated the need for rigid constitutional 
guaranties in our policy by their wise use of the doc¬ 
trine of public policy as an active agent in the promo¬ 
tion of the public weal. While courts and eminent 
judges have, in view of the powers of our legislatures, 
warned against inventing new heads of public policy, 
I do not conceive that I would be breaking new ground 
were I to hold the restrictive covenant impugned in 
this proceeding to be void as against public policy. 
Rather would I be applying well-recognized principles 
of public policy to a set of facts requiring their invoca¬ 
tion in the interest of the public good. 

11 My conclusion therefore is that the covenant is void 
because offensive to the public policy of this jurisdic¬ 
tion. This conclusion is reinforced, if reinforcement 
is necessary, by the wide official acceptance of inter¬ 
national policies and declarations frowning on the type 
of discrimination which the covenant would seem to 
perpetuate.’ ’ 98 

In their effort to rise from slavery to equality with their 
fellow men, colored citizens are everywhere met by the 
effort to keep them down, and to deny them that equal 
opportunity which the Constitution secures to all. If they 
can be forbidden to live on their own land, they can be 
forbidden to work at their own trade. If this is possible, 
the prejudice against which the war amendments were 
framed to defend the colored people triumphs over them, 
and the amendments themselves become dead letters. 


98 It is significant that the Court pointed out that the “opinion as to 
the public policy applicable to this case in no way depends on the terms 
of the Racial Discrimination Act [1944 (Ont.) c. 51] save to the extent 
that such Act constitutes a legislative recognition of the policy which I 
have applied * * 
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IV 

Judicial enforcement of the restriction is forbidden by 
the due process clauses of the Fifth and Fourteenth Amend¬ 
ments of the Constitution of the United States. 

A. The issue here presented has never been decided by 
this Court. 

The first case arising in this jurisdiction involving a 
racial property restriction has generally been regarded, by 
this Court and others as well, as having settled this ques¬ 
tion adversely to appellants." That this issue was neither 
presented 100 to nor decided by this Court is apparent from 
a reexamination of the case. 

i 

About 30 white persons, including the plaintiff and de¬ 
fendant Corrigan, who were the owners of 25 parcels of 
land, executed and recorded an indenture in which they 
mutually covenanted that no part of the properties covered 
would ever be sold to or occupied by Negroes. A year later, 
defendant Corrigan entered into a contract to sell to de¬ 
fendant Curtis, a Negro, a house and lot situated within 
the restricted area. Plaintiff thereupon brought suit to 
enjoin the sale to and occupancy of the property by defend¬ 
ant Curtis. Both defendants moved to dismiss the bill upon 
grounds which did not question the constitutional propriety 
of judicial enforcement of the restriction. 101 The motions 

99 Corrigan v. Buckley, 55 App. D. C. 30, 299 F. 899 (1924). 

100 Post, notes 101, 113. 

101 Defendant Corrigan moved to dismiss the bill on the grounds that 
the “indenture or covenant made the basis of said bill” is (1) “void in 
that the same is contrary to and in violation of the Constitution of the 
United States,” and (2) “is void in that the same is contrary to public 
policy.” Defendant Curtis moved to dismiss the bill on the grounds 
that it appeared therein that the indenture or covenant “is void, in 
that it attempted to deprive the defendant, the said Helen Curtis, and 
others of property, without due process of law; abridges the privilege 
and immunities of citizens of the United States, including the defendant, 
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were denied and an appeal to this Court taken, where the 
decree awarding an injunction was affirmed. 

The only question presented upon the appeal in that case 
was the validity of the restrictive agreement. Considera¬ 
tion of the opinion makes apparent the difference between 
the claim there and here. 

This Court stated the issue there as follows : 102 

* 1 Appellant seems to have misconceived the real 
question involved. We are not dealing with the valid¬ 
ity of a statute, or municipal law, or ordinance; nor 
are we concerned with the right of a negro to acquire, 
own, and use property; nor are we confronted with any 
pre-existing rights which are affected by the covenant 
here in question. The sole issue is the power of a num¬ 
ber of landowners to execute and record a covenant 
running with the land, by which they bind themselves, 
their heirs and assigns, during a period of 21 years, to 
prevent any of the land described in the covenant from 
being sold, leased to, or occupied by negroes.’’ 

Appellants do not contest, on constitutional grounds, the 
power of landowners to make such covenants. They chal- ! 
lenge here only the power of the Courts to enforce them 
when made. 

There is no occasion in this appeal to investigate the 
matter stated in the opinion as follows : 103 

* ‘ The constitutional right of a negro to acquire, own, 
and occupy property does not carry with it the consti¬ 
tutional power to compel sale and conveyance to him 
of any particular private property. The individual 

Helen Curtis, and other persons within this jurisdiction [and denies them] 
the equal protection of the law, and therefore, is forbidden by the Con¬ 
stitution of the United States, and especially by the Fifth, Thirteenth, and 
Fourteenth Amendments thereof, and the Laws enacted in aid and under 
the sanction of the said Thirteenth and Fourteenth Amendments.” From 
the opinion of the Supreme Court of the United States, 271 U. S. 328-329. 


102 299 F. 901. 

103 299 F. 901. 

4j 9 
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citizen, whether he be black or white, may refuse to sell 
or lease his property to any particular individual or 
class of individuals. The state alone possesses the 
power to compel a sale or taking of private property, 
and that only for public use. ,, 

No question of compulsion is presented in this case. The 
transactions enjoined were sales between willing sellers and 
willing buyers. 104 

Nor is the following matter here involved : 105 

“It is unnecessary to consider the contention that 
the restriction amounts to a denial of equal protection 
of the laws under the Fourteenth Amendment, since 
the Supreme Court has held in numerous instances that 
the inhibition is upon the power of the state, and not 
action hv individuals in respect of their property.’’ 

Appellants do not claim a denial of equal protection. 
They do not here complain of the action of individuals as 

104 “The refusal of a landowner to sell to an offerer because the latter 
is a Negro, like the refusal of an innkeeper to serve an applicant for 
the same reason, is action by a private person which accomplishes its 
objective without need for calling on the state for aid. It is immaterial 
that he refuses because he thinks a restrictive agreement he has made 
binds him. The refusal of the landowner is no more forbidden by the 
Constitution than that of the innkeeper. Thus, it has been correctly said 
by one court that no man can be compelled to sell his land to a Negro, 
[Corrigan v. Buckley ] no doubt meaning compelled to accept an offer 
by a Negro. That is not the issue. The question is whether a state can 
prevent purchase by a Negro from a willing seller, or prevent occupancy 
by a Negro who has bought from a willing seller. In every one of the 
reported cases of litigation over these racial restrictions an owner has 
contracted to sell or lease or has actually sold or leased to a member of 
an excluded race. Obviously he has done so willingly. The question is 
whether his agreement with third persons not to do so may be enforced 
by the state. There is nothing unjust in holding him to his bargain so 
far as he alone is concerned but the state is denied power to enforce it 
because enforcement would work a prohibited discrimination against the 
buyer because of his race.” McGovney, Racial Residential Segregation By 
State Court Enforcement of Restrictive Agreements, Covenants or Condi¬ 
tions in Deeds Is Unconstitutional, 33 Cal. L. R. 5, 20-21. 

105 299 F. 901. 
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such. They challenge only an exercise of power by an arm 
of the Federal Government. 

No issue is here presented with respect to the following : 1M 

i 

“It follows that the segregation of the races, whether 
by statute or private agreement, where the method 
adopted does not amount to the denial of fundamental 
constitutional rights, cannot be held to be against public 
policy.’’ 

Appellants say the issue is not the segregation of the 
races residentially. Their claim is that they cannot be de- i 
prived of their property without due process of law. 

Finally here, appellants are uninterested in the observa¬ 
tion following: 107 

“Nor can the social equality of the races be attained, 
either by legislation or by the forcible assertion of as- I 
sumed rights. ’ ’ j 

Appellants do not seek social equality. They seek only | 
the protection of their properties. 

In no case has this Court considered the precise issue 
presented in appellants’ appeal. The decisions in all other 
cases in this jurisdiction effectuating racial property re¬ 
strictions are based on Corrigcm v. Buckley. Representa¬ 
tive of the treatment accorded claims of constitutional ! 
violation in these cases is the latest expression from this j 
Court : 108 ! 

“ • * * we are unable to find anything in the points 
we are asked to consider which we have not heretofore 
considered and decided adversely to appellants’ con- j 
tentions. As long ago as 1924, in the case of Corrigan ! 
v. Buckley , 55 App. D. C. 30, 299 F. 899, we were called j 
on to decide as to the constitutional validity of an 

106 299 F. 902. 

107 299 F. 902. 

108 Mays v. Burgess, 79 App. D. C. 343,147 F. 2d 869 (1945). 
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identical covenant, and likewise whether such a cove¬ 
nant should be declared to be against public policy. On 
appeal to the Supreme Court, it was held that neither 
the constitutional nor statutory questions relied on as 
grounds for the appeal had any substance or color of 
merit, or afforded jurisdictional basis for the appeal 

• • • n 


But it is not believed that this Court can continue to dis¬ 
miss summarily an issue of such grave importance. In 
recent years expressions of doubt as to the continued con¬ 
trolling effect of Corrigcvn v. Buckley have been forthcom¬ 
ing from members of this Court. 109 The constitutional 
issues here presented have recently been the subject of 
serious and responsible analyses in two of our leading 
national legal periodicals. 110 These articles not only indi¬ 
cate the substance and importance of the constitutional 
arguments against restrictive covenants, but also how 
nation-wide misconception of Corrigan v. Buckley has dis¬ 
torted the law in this area. 

It is therefore submitted that the constitutional problem 
presented in this appeal should be critically reexamined 
by this Court. 

B. The issue here presented was not decided by the Su¬ 
preme Court of the United States in Corrigan v. Buckley. 

Following the decision in this Court in Corrigan v. Buck- 
ley , an appeal to the Supreme Court of the United States 
was taken under the provisions of Section 250 of the Judicial 
Code. 111 

109 Mr. Justice Rutledge concurring in Hundley v. Gorowitz, 77 App. 
D. C. 48, 132 F. 2d 23, 25 (1942); Mr. Justice Miller concurring, and 
Mr. Justice Edgerton dissenting, in Mays v. Burgess, supra, note —. 

110 McGoverny, supra, note 104; Kahen, Validity of Anti-Negro Re¬ 
strictive Covenants: A Reconsideration of the Problem, 12 U. Chi. L. 
R. 198. 

111 271 U. S. 323, 48 S. Ct. 521, 70 L. Ed. 969 (1926). 
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That Court stated the issue before it as follows: 

“Under the pleadings in this case the only constitu¬ 
tional question was that arising under the assertions 
in the motion to dismiss that the indenture or covenant ! 
which is the basis of the bill is ‘void’ in that it is con- I 
trary to and forbidden by the Fifth, Thirteenth and 
Fourteenth Amendments. * * * ,,n2 

The issue which appellants here present was raised in the I 
Supreme Court for the first time in the briefs and argument.! 
It was consequently disposed of in the following language: j 

“And, while it was further urged in this Court that, 
the decrees of the courts below in themselves deprived 
the defendants of their liberty and property without! 
due process of law, in violation of the Fifth and Four¬ 
teenth Amendments, this contention likewise cannot; 
serve as a jurisdictional basis for the appeal. Assum-| 
ing that such a contention, if of a substantial character, 
might have constituted ground for an appeal under 
paragraph 3 of the Code provision, it was not raised 
by the petition for the appeal or by any assignment of 
error, either in the Court of Appeals or in this Court; 
and it likewise is lacking in substance. • • * 

“Hence, without a consideration of these questions,' 
the appeal must be, and is dismissed for want of jurist 
diction.” 113 (Italics supplied.) 


112 As to the disposition of this issue, see, post, note 113. 

113 Close examination of the opinion reveals that the Court actually 
decided only four propositions: 

' • | 

(1) That since the Fourteenth Amendment, by its terms, directs its 

prohibitions only to state action, it was not violated by the creation of 
the covenant. Thus, defendants’ motions to dismiss on this ground did 
not raise any constitutional question, and therefore afforded no basis 
for an appellate review in the Supreme Court as a matter of right. 

(2) That Sections 1977 and 1978 (U. S. C., secs. 41 and 42) of the 
Revised Statutes neither render the covenant void nor raise any substan¬ 
tial federal question, but merely give all citizens of the United States thje 
same right in every state and territory to make and enforce contracts, 

! 

i 

i 


i 
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It must be concluded, therefore, that the issue now before 
this Court was not decided bv the Supreme Court in Corri¬ 
gan v. Buckley, nor was there any significant indication of 
how it should be decided. 

C. The right to acquire, hold and dispose of property is 
one of the fundamental rights and privileges guaranteed by 
the Constitution of the United States. 

The significant protective bases are the Fifth 114 and 
Fourteenth 115 Amendments of the Constitution of the United 
States, and Congressional legislation enacted pursuant 
thereto. 116 Whether or not a privilege inherent in State or 
Federal citizenship, 117 the right to acquire, hold and dispose 

to purchase, lease and hold real property, etc., as is enjoyed by white 
citizens, and this, only against impairment by state action. Hence, in¬ 
dividual action consisting in entering into a restrictive agreement is not 
forbidden. 

(3) That the contention that the covenant was against public policy, 
and therefore void, is purely a question of local law, and so could not 
afford a substantial basis for an appeal to the Supreme Court. 

(4) That the objection that the entry of the decrees in the lower courts 
enforcing the covenant constituted state action in violation of the Fifth 
and Fourteenth Amendments, was not raised in the petition for appeal 
or by assignment of error either in the Court of Appeals or in the Supreme 
Court, and was therefore not before the Court for decision. 


114 “No person shall * * * be deprived of life, liberty or property 

without due process of law. * * *” Amendment V. 

H5 «• • • gtate stall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property without due 
process of law.” Amendment XIV, sec. 1. 

116 "All citizens of the United States shall have the same right, in 
every State and Territory, as is enjoyed by white citizens thereof, to 
inherit, purchase, lease, sell, hold and convey real and personal property.” 
U. S. Code Title 8, sec. 42; Revised Statutes, sec. 1978. 

117 See Ward v. Maryland , 12 Wall. 418, 430, 20 L. Ed. 449 (1870); 
Slaughterhouse Cases, 16 Wall. 36, 21 L. Ed. 394 (1872). 
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of property is guaranteed safety from attack by either the 
State or Federal governments. 118 

That the bulwark of these constitutional protections is 
thrown about the residents of the District of Columbia 
equally with the citizens of the several States is abundantly 
clear. 119 Moreover, it has been repeatedly held that for 
purposes of interpretation and application of the provisions 
of the Constitution, the District of Columbia is to be treated 
as one of the States of the Union. 120 It follows, then that 
the prohibitions of the Fourteenth Amendment apply to 
governmental action in and by the District of Columbia. 

In addition, the prohibitions of the Fifth Amendment | 
achieve the same result so far as the Federal government 
is concerned; the general scope of the prohibitions of the 
Fifth Amendment against governmental action by the 
United States being the same as the restraint imposed upon j 
the States by the due process clause of the Fourteenth j 
Amendment. 121 | 

j 

D. The government of the United States, through the 
Court below, has been the effective agent in depriving 
appellcmts of their properties and of the exercise of their 
constitutionally protected rights therein. 

When a Court enforces a segregation restriction, it is the 
action of the sovereign, and not the action of individuals, 

I 

— 

118 Buchanan v. Warley, 245 U. S. 60, 38 S. Ct. 16, 62 L. Ed. 149 (1917); j 
Harmon v. Tyler, 273 U. S. 668, 47 S. Ct. 471, 71 L. Ed. 831 (1927); City | 
of Richmond v. Deans, (C. C. A., 4th) 37 F. 2d 712 (1930), aff. 281 U. S. 
704, 50 S. Ct 407, 74 L. Ed. 1128 (1930). 

119 Lappin v. District of Columbia, 22 App. D. C. 68 (1903); Neild v. 
District of Columbia, 71 App. D. C. 306, 110 F. 2d 246 (1940). 

120 Dovmes v. Bidwell, 182 U. S. 244, 21 S. Ct. 770, 45 L. Ed. 1088 
(1901); Geofroy v. Riggs, 133 U. S. 258, 10 S. Ct. 295, 33 L. Ed. 642 
(1890). 

121 Heiner v. Donnan, 285 U. S. 312, 52 S. Ct. 358, 76 L. Ed. 772 (1932); 
Tunning v. New Jersey, 211 U. S. 78, 29 S. Ct. 14, 53 L. Ed. 97 (1908). 
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which deprives the Negro owner or occupant of his right 
to acquire and hold property. It has all too frequently 
been assumed that this deprivation results from individual 
action consisting in the mere making of the covenant. Such 
an assumption rests upon the fallacy that private persons 
can grant, modify or destroy property rights without the 
aid of the sovereign. 

It is apparent that the creation, modification and destruc¬ 
tion of rights is controlled by the legal consequences which 
the sovereign attaches to the individual action. If a Negro 
is persuaded privately to refrain from occupying or purchas¬ 
ing real property solely by reason of the fact that such a 
covenant or restriction exists, no governmental action is 
involved. Likewise, if each party to the restrictive agree¬ 
ment, by reason of the restriction or otherwise refuses to 
sell to a Negro, it is individual action which effectively keeps 
the Negro out. The same is true as to other private sanc¬ 
tions which the parties to the restrictive transaction may be 
able to supply without resort to the sovereign. But when 
these private sanctions are ineffective to compel obedience 
to the restriction, and it is necessary to appeal to the Courts 
for enforcement of the restriction, individual action ceases 
and governmental action begins. It is obvious that in a 
situation, as here, where a Negro purchases and enters into 
possession of property upon which there is a segregation 
restriction, he has lost nothing, has been deprived of noth¬ 
ing, by reason of the mere making of the restrictive agree¬ 
ment of the private compulsions of the parties thereto. But 
when the Court commands him to remove from the premises, 
and to terminate his ownership thereof, government has 
effected a deprivation. The decree of the Court has behind 
it all of the power of the sovereign, and the taking is the 
product of action of the judicial branch of government, 
and not the product of private activity. 
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E. Action of a government, through its judiciary, pro¬ 
hibiting or impairing, on account of race or color the right 
of a person to acquire, hold or dispose of property, is viola¬ 
tive of constitutional guaranties of due process of law. 

Upon highest authority it is now firmly established that 
there is a general right, granted to all persons alike by the 
constitutional guaranties of due process, to buy, occupy and 
sell real property, without restriction by governmental ac¬ 
tion predicated upon race or color. 122 In that case, the 
Supreme Court of the United States was faced with an ordi- | 
nance of the City of Louisville, Kentucky, which provided | 
that colored persons could not occupy houses in blocks 
where the greater number of houses were occupied by white 
persons, and which contained the same prohibition as to 
white persons in blocks where the greater number of houses j 
were occupied by colored persons. Buchanan, the plain- j 
tiff, brought an action against Warley, a Negro, for specific 
performance of a contract for the sale of the former’s lot to 
the latter. Warley set up, as a defense to the action, a pro¬ 
vision in the contract excusing him from performance in 
the event he should not have, under the laws of the State 
and city, the right to occupy the property, and contended 
that the ordinance prevented his occupancy of the subject 
matter of the contract. It was held, however, that the ordi-j 
nance was unconstitutional as violative of the due process 
clause of the Fourteenth Amendment. The Court said: 123 

“The concrete question here is: May the occupancy, 
and necessarily, the purchase and sale of property of 
which occupancy is an incident, be inhibited by the 
State, or one of its municiplities, solely because of 

the color of the proposed occupant of the premises? 

• * • 


122 Buchanan v. Warierf, supra, note 118. 

123 245 U. S. 75, 78-79, 82. 


i 

i 
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“Colored persons are citizens of the United States 
and have the same right to purchase property and 
enjoy and use the same without laws discriminating 
against them solely on account of color. Hall v. DeCuir, 
95 U. S. 508. These enactments 124 did not deal with 
the social rights of men, but with those fundamental 
rights in property which it was intended to secure 
upon the same terms to citizens of every race and 
color. Civil Rights Cases, 109 U. S. 3, 22. The 
Fourteenth Amendment and those statutes enacted in 
furtherance of its purpose operate to qualify and 
entitle a colored man to acquire property without state 
legislation discriminating against him solely because 
of color. # • • 

“We think this attempt to prevent the alienation 
of the property in question to a person of color was 
not a legitimate exercise of the police power of the 
state, and is in direct violation of the fundamental law 
enacted in the Fourteenth Amendment of the Consti¬ 
tution preventing State interference with property 
rights except by due process of law. * * • ” 

The Supreme Court was again faced with legislation seek¬ 
ing to accomplish the same end by more subtle means in 
Harmon v. Tyler, 125 which involved an ordinance prohibit¬ 
ing sale or lease of property to Negroes in any “Com¬ 
munity or portion of the city • • • except on the 

written consent of a majority of the persons of the opposite 
race inhabiting such community or portion of the city.” 
This ordinance likewise was invalidated. 126 Still later, 


124 The present Section 42 of Title 8, U. S. Code. 

125 Supra, note 118. 

126 See also Land Development Co. v. New Orleans, (D. C-, La.) 13 
F. 2d 898 (1926), rev. (C. C. A., 5th) 17 F. 2d 1016 (1926); Liberty 
Annex Corp. v. City of Dallas, (Tex. Civ. App.) 289 S. W. 1067 (1927); 
(Tex. Com. App.) 295 S. W. 591 (1927); (Tex. Civ. App.) 19 S. W. 2d 
845 (1929). Brice v. City of Dallas, (Tex. Civ. App.) 300 S. W. 970 
(1927); (Tex. Com. App.) 12 S. W. 2d 541 (1929). 



59 


1 
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I 

j 

legislation predicated upon the intermarriage interdiction 
was invalidated by that Court. 127 Substantially all of 
the State and lower Federal Courts since considering the I 
matter of constitutional validity of such legislative acts i 
have reached the same conclusion. 128 

For the reasons considered in Buchanan v. Warley, it 
would have been beyond the legislative power to have 
enacted a law seeking the accomplishment of the end 
sought to be attained by the restriction here involved, J 
or a law providing that a covenant in the precise terms 
of that involved in the present case should be enforceable 
in its Courts. It therefore seems inconceivable that so j 
long as the legislature refrains from passing such a law, 
a Court of equity may, by its command, compel the 
specific observance of such restriction, and thus give the 
sanction of the judicial department of the government to 
an act which it was not within the competency of its legis¬ 
lative branch to authorize. The immediate consequence 
of the decree now under consideration is to bring about that 
which the legislative and executive branches of government 
are powerless to accomplish. 

It is clear that such property rights as are protected by 
the constitutional guaranties of due process against impair- j 
ment by the legislature are equally protected against 
impairment by the judiciary. It has been specifically 
decided that the prohibitions of the due process clauses 


127 Deans v. City of Richmond, supra, note 118. 

128 Irvine v. City of Clifton Forge, 124 Va. 781, 97 S. E. 310 (1917); j 
Glover v. City of Atlanta, 148 Ga. 285, 96 S. E. 562 (1918); Jackson v. 
State, 132 Md. 311,103 A. 910 (1918); Boiven v. City of Atlanta, 159 Ga. 
145, 125 S. E. 199 (1924); Clinard v. City of Winston-Salem, 217 N. C. j 
119, 6 S. E. 2d 867 (1940); AUen v. Oklahoma City, 175 Okl. 421, 52 
P. 2d 1054 (1935); and see the cases cited, supra. It will be noted that 
in the Allen case, the ordinance was sought to be aided by an exercise of! 
the executive power. 
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of both the Fourteenth 129 and Fifth 130 Amendments apply 
to all conceivable forms of governmental action, including 
that of the judiciary. Thus, the action of government is 
seen to exist when a court bases a judgment upon a rule of 
substantive law which it “finds” in the common law, or 
judge-made law, of a State. Since a rule so made and 
applied is produced by governmental action, it is subject 
to the same test of validity as it would be if made by that 
other form of governmental action consisting in enactment 
by the legislature. 131 Thus, where a Court grants an 
injunction against picketers on the ground that their con¬ 
duct is forbidden by the common law of the State, its 
action may infringe the Fourteenth Amendment, since a 
State cannot make and enforce a rule of substantive law 
which abridges the freedom of speech which the Fourteenth 
Amendment commands all States to respect. 132 Likewise, 
where an individual is convicted in a State Court of the 
common law offense of inciting a breach of the peace, its 
action may be condemned on the same grounds, although 
defendant’s conduct may constitute a criminal offense 
under the judge-made law of that State. 133 In similar 
fashion, the constitutional guaranties of free speech may 
be impinged upon by a State Court judgment inflicting 
a contempt sentence under its version of the common law 


129 Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676 (18S0); Virginia v. 
Rives, 100 U. S. 313, 25 L. Ed. 667 (1880); Chicago, B. & Q. R. Co. v. 
Chicago , 166 U. S. 226, 17 S. Ct. 581, 41 L. Ed. 979 (1897); Raymond 
v. Chicago Traction Co., 207 U. S. 20, 28 S. Ct. 7, 52 L. Ed. 78 (1907); 
Mooney v. Holohan, 294 U. S. 103, 55 S. Ct. 340, 79 L. Ed. 791 (1935). 

130 See Murray v. Hoboken Land & Imp. Co., 18 How. 272 (1856). 

131 See the cases cited, notes 132 to 135, inclusive, post. 

132 American Federation of Labor v. Swing, 312 U. S. 321, 61 S. Ct. 
735, 85 L. Ed. 1145 (1941); Bakery Drivers Local v. Wohl, 315 U. S. 769, 
62 S. Ct. 816, 86 L. Ed. 1178 (1942). 

133 Cantwell v. Connecticut, 310 U. S. 296, 60 S. Ct. 900, 84 L. Ed. 1213 
(1940). 
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of the State with respect to punishable contempts of 
Court. 134 And, -where a judgment of a State Court accom¬ 
plishes a taking of private property for public use without 
just compensation, State action has produced a result for¬ 
bidden by the constitutional guaranty of due process. 135 
The large body of cases holding that government has acted 
where its Courts have given effect to a rule of procedure 
held by it to be a part of the common law of the State 
but in effect bringing about a denial of constitutional 
rights 136 also serves to emphasize the role of the Court 
and the consequent production of an unconstitutional 
result. 

The mere fact that in Buchanan v. Warley the forbidden 
governmental action was initiated by the legislature, while, 
in the instant case, the action was initially individual in 
character, makes no difference once the judicial arm of 
government has acted. There is no difference between 
governmental action predicated upon prior individual 
action and that w T hich is not predicated thereon. When a 
Court acts, its action is entirely independent of the action 
of the litigants, and where private action ceases and 
governmental action commences, the permission of the one 
ends and the prohibition of the other begins. 

Perhaps it has been erroneously assumed that when 
private individuals enter into a restrictive covenant agree¬ 
ment, the Court is obligated to enforce the same at their 
suit. But there is no authority that such an obligation 


134 Bridges v. California, 314 U. S. 252, 62 S. Ct. 190, S6 L. Ed. 192 
(1941). 

133 Chicago, B. & Q. R. Co. v. Chicago, supra, note 129. 

130 Treining v. New Jersey, supra, note 121; Brinkerhoff-Faris Co.' 
v. Hid, 281 U. S. 673, 50 S. Ct. 451, 74 L. Ed. 1107 (1930); Powell v. 
Alabama, 287 U. S. 45, 53 S. Ct. 55, 77 L. Ed. 158, 84 A. L. R. 527 (1932); 
Moore v. Dempsey, 261 U. S. 86, 43 S. Ct. 265, 67 L. Ed. 543 (1923); Scott 
v. McNeal, 154 U. S. 34, 14 S. Ct. 1108, 38 L. Ed. 896 (1894). 
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does or can exist. There is no absolute freedom of contract 
in the sense that judicial enforcement of the agreement is 
automatically forthcoming. The right to contract is 
subject to a variety of restraints, of which the usury laws, 
gambling laws, Sunday laws, and many others, are illustra¬ 
tive. It is likewise clear that where, by reason of consti¬ 
tutional inhibitions, a Court is prevented from enforcing 
an agreement privately made, there can be no claim that 
there has been an unjustified interference with liberty of 
contract. In such a case, the contract individually made 
is subject to the infirmity that judicial enforcement cannot 
be obtained if, to so enforce it, a violation of constitu¬ 
tionally protected rights will follow. 

It has been recognized in many cases that the right of an 
individual to make a contract is subject to the paramount 
authority vested in government by the Federal Constitu¬ 
tion. Thus, in Norman v. Baltimore & Ohio R. Co., 137 it 
was held that the joint resolution of June 5, 1933, abrogat¬ 
ing the 11 gold clause’’ stipulations in money contract 
obligations (purporting to give the obligee the right to 
require payment in gold or a particular kind of coin or 
currency) could be applied to preexisting private agree¬ 
ments, on the ground that since the power is vested in 
Congress by the Federal Constitution to regulate the 
value of money, all individual agreements are made subject 
to the exercise of this paramount authority. Private 
contracts must be understood as having been made subject 
to the possible exercise of the authority of the government, 
and, in such case, the exercise of a constitutional power, 
although effectively preventing the agreement from ripen¬ 
ing in the manner desired by the contracting parties, could 
not be considered a taking of property for public use, or 
a deprivation of rights without due process of law. 

1 ST 294 U. S. 240, 55 S. Ct 407, 79 L. Ed. 885, 95 A. L. R. 1352 (1935). 
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Likewise, it is well settled that under the power vested in 
Congress to regulate commerce among the States, it may 
enact legislation prohibiting the performance of any contract 
bet'ween individuals the nature or direct effect of 
which would be a substantial regulation of interstate 
commerce. 138 Again, in Home Building & Loan Association 
v. Blaisdell , 139 in spite of the prohibitions in the Federal 
Constitution against State impairment of the obligations 
of a contract, it was held that a State statute should be 
applied in such manner that a previously-made contract 
would be impaired, since all contracts made between 
individuals are subject to the paramount authority of 
the State to enact laws validly within its police power. 

It is the duty of the Courts to enforce contracts so long as 
the Court may do so consistently with the supreme law of 
the land. If, however, a Court should lend its aid to the 
enforcement of a segregation restriction, with the result 
that a Negro is deprived of his constitutional right to ac¬ 
quire and occupy property, there is an infringement of the 
constitutional guaranties of due process within the prin¬ 
ciples established in Buchanan v. Warley. 

The future course of all Courts may well have been 
charted in a recent decision of a lower California case. 140 
The suit was brought by certain property owners to enforce 
a restriction against Negroes. When the matter was called 
to trial, defense counsel objected to the introduction of any 
evidence on the ground that the complaint did not state facts 
sufficient to constitute a cause of action, and urged that any 


138 Addyston Pins dr Steel Co. v. United States, 175 U. S. 211, 20 S. 
Ct. 96, 44 L. Ed. 136 (1899); Northern Securities Co. v. United States, 
193 U. S. 197, 24 S. Ct. 436, 48 L. Ed. 679 (1904); Loewe v. Lawler, 208 
U. S. 274, 28 S. Ct. 301, 52 L. Ed. 488 (1908); Gompers v. Bucks Stove d 
Range Co., 221 U. S. 418, 31 S. Ct. 492, 55 L. Ed. 797 (1911). 

. 139 290 U. S. 398, 54 S. Ct. 231, 78 L. Ed. 413, 88 A. L. R. 1481 (1934). 
140 Los Angeles Superior Court, No. 48408, December 6, 1945. 
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decree entered by the Court would deprive defendants of 
their constitutional rights. In sustaining the objection, the 
Court aptly stated: 

“This court is of the opinion that it is time that mem¬ 
bers of the Negro race are accorded, without reserva¬ 
tions and evasions, the full rights guranteed them 
under the 14th Amendment of the Federal Constitution. 
Judges have been avoiding the real issue for too long. 
Certainly there was no discrimination against the 
Negro race when it came to calling upon its members to 
die on the battlefields in defense of this country in the 
war just ended. The objections of the defendants to 
the introduction of testimony will be sustained.” 

y 

The record negatives the existence of any general neigh¬ 
borhood scheme of development or comprehensive building 
plan which the restriction was designed to protect, the ex¬ 
istence of an intention to benefit appellees 1 properties by 
the restriction imposed upon appellants’ properties, and 
the fact of reliance by appellees upon the restriction upon 
appellants’ properties, with the result that appellees were 
not entitled to enforce the same against appellants. 

A. It was incumbent upon appellees to prove that the 
restriction upon appellants’ properties was imposed with 
the intention of thereby benefiting appellees’ properties. 

The argument here does not rest upon the claim of a 
change of neighborhood. The sole concern is whether appel¬ 
lees have brought themselves within the well developed and 
settled rules governing the enforcement of restrictions 141 in 
equity. 


141 It is well settled that equity will, in a proper case, enforce a 
restriction restricting or regulating the use of property. The restriction 
involved in the present case, however, does not purport to regulate use, 
but only to prohibit alienation of the properties restricted to Negroes. 



Whether restrictions are enforceable in eqnity at the snit 
of a given plaintiff is a problem the solution of which lies ! 
in intention. 142 In order that one not a party to the restric¬ 
tion may invoke equitable remedies in redress of its viola- \ 
tion, it must be shown that there existed an intention to ere- ! 

j 

ate a servitude which would enure to the benefit of land of 
which the plaintiff is now the owner. 143 The important 
inquiry is the intention of the covenantee to the original | 
instrument by which the restriction sought to be enforced j 
was created. 144 

i 

Accordingly, the equitable enforcement of a restriction 
on land has been denied in numerous cases 145 where the 

i 

The lines of distinction between covenant benefits, easements, and the i 
benefits of conditions subsequent, as far as is concerned their enforcement 
in equity, have never been clear. This has been especially true in the 
cases involving racial residential restrictions. It has been suggested in 
this jurisdiction, however, that restrictions on alienation enjoy a more j 
limited enforceability than the commonplace restriction regulating user. 
See Edgerton, J., dissenting in Mays v. Burgess, 79 App. D. C. 343, 147 
F. 2d 869, 875-876 (1945). 


142 Herb v. Gerstein, (D. C., D. C.) 41 F. Supp. 674 (1941); Whitton v. 
Clark, 112 Conn. 28, 151 A. 305 (1930); Hay v. St. Paul M. E. Church, 
196 Ill. 633, 63 N. E. 1040 (1902). 

143 Toothtaker v. Pleasant, 315 Mo. 1239, 288 S. W. 38 (1926); Mulligan 
v. Jordan, 50 N. J. Eq. 363, 24 A. 543 (1892); Werner v. Graham, 181 
Cal. 174, 183 P. 945 (1919); Judd v. Robinson, 41 Colo. 222, 92 P. 724 
(1907); Whitton v. Clark, supra, note 142. 

144 Scholtes v. McColgan, -Md.-, 41 A. 2d 479 (1945); Tooth- 

taker v. Pleasant, supra. 

143 Nashua Hospital Assn. v. Gage, 85 N. H. 335, 159 A. 137 (1932); ! 
Fees v. Williams, 212 Cal. 688, 300 P. 30 (1931); Whitton v. Clark, supra, j 
note 142; Solar v. Ruehlman, 33 Oh. App. 224, 168 N. E. 861 (1929); ! 
Jennings v. Baroff, 104 N. J. Eq. 132,144 A. 717, 60 A. L. R. 1219 (1929); j 
Stewart v. Alpert, 262 Mass. 34, 159 N. E. 503 (1928); Puddington v. I 
Vielbig, 103 N. J. Eq. 39, 142 A. 171 (1928); Semple v. Clark, 132 Misc. 

903, 230 N. Y. S. 738 (1928); Green v. Gerner, -Tex.-•, 289 S. W. j 

999 (1927); Beattie v. Howell, 98 N. J. Eq. 163, 129 A. 822 (1923); I 
Pierson v. Canfield, (Tex. Civ. App.) 272 S. W. 231 (1925); Stevenson v. | 
Spivey, 132 Va. 115, 110 S. E. 367 (1922); Kiley v. Hall, 96 Oh. St. 374, j 
117 N. E. 359 (1917); Wright v. Pfrimmer, 99 Neb. 447, 156 N. W. 1060 
(1916); Loomis v. CoUins, 272 Ill. 221, 111 N. E. 999 (1916); Sailor v. j 
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requisite intention was not shown to have existed. Repre¬ 
sentative of these is Doerr v. Cobbs , 146 There the owner of 
a tract subdivided the same into 31 building lots, all of which 
were conveyed without restriction to one Flora Haydock. 
The latter conveyed various lots to different persons sub¬ 
ject to building line restrictions, one of which was that no 
house should be built within 40 feet of the south line of Odell 
Avenue, one of the streets in the subdivision. Plaintiffs 
and defendant owned restricted lots abutting the south line 
of Odell Avenue. Suit was brought to enjoin defendant 
from erecting a building to extend to about 15 feet of the 
south line of Odell Avenue, and the trial court awarded the 
injunction. In reversing the decree, the court pointed 
out: 147 

“The infirmity in the case for plaintiffs is that there 
is nothing to connect them with the covenant in the 


Podolski, 82 X. J. Eq. 459, 88 A. 967 (1913); Berryman v. Hotel Savoy 
Co., 160 Cal. 559, 117 P. 677, 37 L. R. A. X. S. 5 (1911); Doerr v. Cobbs, 
146 Mo. App. 342, 123 S. W. 547 (1909); Korn v. Campbell, 192 X. Y. 
490, 85 X. E. 687, 37 L. R. A. X. S. 1 (190S); McNichol v. Townsend, 73 
X. J. Eq. 276, 67 A. 938 (1907); Haines v. Einwachter, (X. J. Eq.) 55 A. 
38 (1903); Judd v. Robinson, 41 Colo. 222, 92 P. 724 (1907); Hays v. St. 
Paul H. E. Church, 196 Ill. 633, 63 X. E. 1040 (1902); Hemsley v. Marl¬ 
borough Hotel Co., 62 X. J. Eq. 164, 50 A. 14 (1901), aff. 63 X. J. Eq. 
S04, 52 A. 1132 (1902); Summers v. Beeler, 90 Md. 474, 45 A. 19, 48 L. R. 
A. 54 (1900;; Clapp v. Wilder, 176 Mass. 332, 57 X. E. 692, 50 L. R. A. 
120 (1900); Equitable Life Assur. Soc. v. Brennan, 148 X. Y. 661, 43 
X. E. 173 (1896); Mulligan v. Jordan, 50 X. J. Eq. 363, 24 A. 543 (1892); 
Graham v. Hite, 93 Ky. 474, 20 S. W. 506 (1892); Coughlin v. Barker, 46 
Mo. App. 54 (1891); Lowell Institution v. Lowell, 153 Mass. 530, 27 X. E. 
518 (1891); Sharp v. Ropes, 110 Mass. 381 (1872); Jewell v. Lee, 14 Allen 
(Mass.) 145, 92 Am. Dec. 744 (1867); cf. Werner v. Graham, 81 Cal. 174, 
183 P. 945 (1919). The same decision was reached in the cases following' 
in each of which a racial residential restriction was involved: Scholtes v. 

McColgan, -Md.-, 41 A. 2d 479 (1945); Herb v. Gerstein, (D. C., 

D. C.) 41 F. Supp. 674 (1941); Toothtaker v. Pleasant, 315 Mo. 1239, 2S8 
S. W. 38 (1926). 


146 Supra, note 145. 

147 123 S. W. 549, 550, 551. 
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deeds under which defendant claims title, so as to 
enable them to maintain this suit for the enforcement 
of the covenant. • • • 

“As was said by Justice Wills in Nottingham, etc., 
Co. v. Butler, L. R. 15 Q. B. Div. 261, 268, it is a ques¬ 
tion of fact whether restrictive covenants exacted by a 
common vendor of parcels of land carved out of a tract , 
constitute an agreement between him and his several 
vendees, imposed for his own protection, or were meant 
by him and understood by the buyers, to be for the 
common advantage of all the buyers and enforceable 
inter se. • * * 

“For aught that appears, Flora Haydock may have 
owned other lots in Reber’s subdivision when she con- ! 
veyed to defendant, and therefore would have an inter¬ 
est of her own in restricting the use of defendant’s 
lots. And there is no proof of a general plan for the 
improvement of lots on Odell avenue, or as to whether 
the buildings on the avenue were erected along a pre¬ 
scribed line—no proof touching the latter issue, except 
as regards plaintiffs’ house, which was about 35 feet 
from Odell avenue and closer than the restriction 
allowed. Therefore, we have nothing before us to 
prove the covenant in defendant’s deed was meant for 
the benefit of plaintiffs. It is true the same covenant 
was inserted in some deeds forming links in both plain¬ 
tiffs’ and defendant’s chains of title; but the precedents 
hold this circumstance alone does not suffice to show 
the covenant was intended for the benefit of prior 
grantees and enable them to restrain its violation] 
Coughlin v. Barker, 46 Mo. App. 54; Sharp v. Ropes} 
110 Mass. 381; Mulligan v. Jordan, 50 N. J. Eq. 363, 24| 
Atl. 543; Summers v. Beeler, 90 Md. 474, 45 Atl. 19, 4^ 
L. R. A. 54, 78 Am. St. Rep. 446. ” 

Likewise, in Mulligan v. Jordan , 148 one Roberts, the 
owner of a tract, conveyed an undisclosed number of lot^ 

to different purchasers subject to a covenant prohibiting 
_ 

l 

148 Supra, note 145. 

I 
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the erection of any building within a certain distance of the 
curb line. Plaintiff and defendant each purchased lots. 
The suit was for a mandatory injunction requiring defend¬ 
ant to move her house back to the extent necessary to avoid 
a claimed violation of the restriction. In holding that plain¬ 
tiff was not entitled to this relief, the court said : 149 

“The right of an owner of a lot to enforce a covenant 
(to which he is not a party or an assign) restrictive of 
the use of other lands is dependent on the covenant 
having been made for the benefit of this lot. • * • 

The right of grantees from the common grantor to en¬ 
force, inter sese, covenants entered into by each with 
said grantor, is confined to cases where there has been 
proof of a general plan or scheme for the improvement 
of the property, and its consequent benefit, and the 
covenant has been entered into as part of a general 
1 plan to be exacted from all purchasers, and to be for 
the benefit of each purchaser, and the party has bought 
with reference to such general plan or scheme, and the 
covenant has entered into the consideration of his pur¬ 
chase. De Gray v. Clubhouse Co., (N. J. Ch.) 24 Atl. 
Rep. 388. In this case nothing appears to indicate that 
this covenant was exacted by Mr. Roberts or entered 
1 into by the parties for the benefit of complainant’s 
property, or other than for the benefit of Mr. Roberts 
and his heirs at law; the only fact which appears being 
an admission made by counsel, at the end of the case, 
that the same covenant is incorporated in the deeds of 
the complainant and defendant, and that Mr. Roberts 
has inserted the same covenant in each deed he made 
conveying any portion of the property. This has been 
held not to be sufficient evidence of the covenant having 
been entered into for the benefit of other lands con¬ 
veyed by the same grantor. Jewell v. Lee, 14 Allen, 
145; Sharp v. Ropes, 110 Mass. 381; Keates v. Lyon, 
4 Ch. App. 218; Renats v. Cowlishaw, 11 Ch. Div. 866; 
and other cases cited in De Gray v. Clubhouse Co.” 


148 24 A. 544. 
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In this jurisdiction, the occasion for the application of 
these principles was presented in a fairly recent case. 150 
There it appeared that in 1930 the then owners of properties 
in a certain block entered into an agreement whereby each 
covenanted that no part of their respective parcels should 
for 21 years be given, occupied, sold or conveyed to persons 
of the Negro race or blood. Defendant Gerstein became 
owner of one of the lots embraced within the agreement by | 
deed in 1941 from David and Lena Rabineau, in which deed 
it was provided that conveyance was being made subject 
to the covenants contained in the 1930 agreement. David 
and Lena Rabineau were owners as joint tenants of this lot, 
but only David Rabineau signed the aforesaid agreement. j 
Plaintiffs, owners of other lots in the block in question, 
brought suit to enjoin defendant Gerstein from conveying 
to defendants Lewis and to enjoin the latter from occupy¬ 
ing the same. Defendants moved to dismiss the complaint ! 
on the ground that it failed to state a cause of action. After 
holding that the lot conveyed to defendants Lewis was un¬ 
affected by the 1930 agreement, since Lena Rabineau was 
not a party thereto, the Court said : 151 

i 

11 The inclusion of the provision in the deed by the 
Rabineaus to Gerstein, above quoted, that the convey¬ 
ance was subject to the covenant created by the agree¬ 
ment referred to, presents for determination whether 
the plaintiffs, not in privity, may enforce such provi¬ 
sion. From an examination of the authorities it 
appears that restrictive covenants in a deed, to be en- j 
forceable by a third party, must be shown to have been 
put on the defendant’s property for the benefit of the 
land owned by the third party, and that in determining j 
this question the court must endeavor to arrive at the 
intention of the parties who originally created the re- 


150 Herb v. Gerstein, supra, note 145. 

151 41 F. Supp. 635. 
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striction. Toothtaker v. Pleasant, 315 Mo. 1239, 288 
S. W. 38, 42; Osius v. Bartin, 109 Fla. 556, 147 So. 862, 
88 A. L. R. 394; Gilbert v. Peteler, 38 N. Y. 165, 97 Am. 
Dec. 785; 81 A. L. R. 1272, 1288, 1289, 1306; 12 Am. 
Juris! 823.” 

The motion to dismiss was overruled for this reason : 152 

“That the 1930 agreement was expressly referred 
to in the deed with liber and folio numbers is significant, 
but the circumstances surrounding the insertion of this 
covenant in the deed, e. g., whether the Rabineaus, who 
were selling lot No. 137, owned other property in the 
neighborhood, for the benefit of which they desired 
restriction, may throw light upon their intention when 
creating the restriction. Peugh v. Davis, 96 U. S. 322, 
24 L. Ed. 775. I am therefore of the opinion that the 
plaintiffs should be given the opportunity to establish, 
if they can, that the covenant in the deed was imposed 
upon the Rabineau lot for the benefit of plaintiffs, and 
under these circumstances, the motion to dismiss should 
be denied.” 

B. The proof failed to comply with standards requisite 
to a showing that appellees possessed the right to enforce 
the restriction. 

Priorities in the conveyances of the lots now respectively 
owned by appellants and appellees are not apparent from 
the record in this case. 153 A determination in this regard 
might in given circumstances increase the difficulties in the 
w’ay of enforcement by appellees. 154 In any event, the bare 

15241 Supp. 635. 

133 As hereinafter pointed out, it does not even appear that there was 
a common grantor of the properties involved in this case. 

154 Numerous cases have recognized that a suit by a subsequent pur¬ 
chaser from a common grantor may with greater ease maintain a suit 
against a prior purchaser of a restricted parcel than may a prior pur¬ 
chaser against the subsequent purchaser of the restricted parcel. Typical 
of these holdings is Doerr v. Cobb, supra, note 145, where the Court 
stated the distinction as follows: “Our problem is different, and relates 
to a plaintiff who holds a title derived from an earlier deed, and that such 
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minimum is a showing of an intention to benefit appellees’ 
lots by the restrictions respectively imposed upon appel¬ 
lants’ lots, whether all or some of appellees were, with 
respect to appellants or their predecessors in title, prior 

a plaintiff cannot maintain a suit to restrain the violation of a covenant 
in a later deed conveying' land in the vicinity of that first conveyed simply 
because there is a restrictive covenant in the later deed and its violation 
will affect the enjoyment of the plaintiff’s property has been declared 
in cases which are directly in point. Mulligan v. Jordan, 50 N. J. Eq. 

363, 24 Atl. 543; Roberts v. Scull, 58 N. J. Eq. 397, 43 Atl. 583; Leaver v. 
Gorman (N. J. Ch.) 67 Atl. Ill; Hyman v. Task (N. J. Ch.) 71 Atl. 472; 
Summers v. Beeler, 90 Md. 474, 45 Atl. 19, 48 L. R. A. 54, 78 Am. St. Rep. 

446; Sharp v. Ropes, 110 Mass. 381. A difference in principle can be dis¬ 
cerned between the case of a grantee holding premises under a subse¬ 
quent conveyance from the common source of title and seeking to enforce 
a covenant restricting the use of nearby premises, contained in a deed of 
prior date from the case of a man who, holding title under a prior grant, 
seeks to enforce a covenant contained in a deed later than the one under 
which he claims. The junior grant is supposed to have been made for a 
consideration enhanced by the circumstance that the use in obnoxious 
ways of property adjacent to or in the neighborhood of that conveyed had 
been restrained in previous conveyances; or, to borrow the pungent phrase 
of Lord Hatherly, in Child v. Douglas, Slav, 560, the later grantee ‘must 
be said to have bought the benefit of the former purchaser’s covenant.’ 
And, as no injustice to the former purchaser will be occasioned by holding 
him to the observance of the restriction in his deed, it is reasonable to allow 
any property owner who bought later from the same vendor, and who 
will be damaged by a breach of the restriction, to restrain a breach. But j 
the same reasoning does not obtain as widely in favor of permitting a 
senior grantee of one lot to insist on a restrictive covenant inserted in a 
later conveyance of another lot, inasmuch as the covenant to be enforced 
was not brought in existence when the senior grantee bought, and the 
presumption that he bought in reliable on its protection does not arise 
naturally. In such an instance it must appear in some manner from the 
deed to the senior grantee, or dehors said deed, that the vendor intended 
the covenants to bind himself an those who thereafter should derive title 
from him to property in proximity to the complainant’s. Roberts v. Scull, 

58 N. J. Eq. 397, 43 Atl. 583.” (123 S. W. 549-550). However, insofar 
as the Court intimates that the subsequent purchaser is automatically en-1 
titled to enforce the restriction against the prior purchaser, i.e., without 
proof of intention, it is at variance with the overwhelming weight of! 
authority. See the cases cited, post, note 156. 

Where all parties to the suit were, or hold through, grantees of parts 
of a parcel originally restricted when in a single piece, the requirement of! * 
showing the existence of the requisite intention becomes even more difficult 1 
of satisfaction. See the cases cited, post, note 157. 


I 
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purchasers of holders through prior purchasers, 155 subse¬ 
quent purchasers or holders through subsequent pur¬ 
chasers, 156 of lots all of which were individually restricted, 
or whether appellants and appellees all were, or hold 
through, grantees of parts of a parcel originally restricted 
when in a single piece. 157 The burden was on appellants to 
establish their right to enforcement by proof that their re¬ 
spective lots were beneficiaries of the restrictions sought to 
be enforced, 158 and this burden they failed to carry. 

There are no allegations in the pleadings of facts demon¬ 
strative of a right in appellees to insist upon the restric¬ 
tions. The Court below made no finding that the fact was 
that the benefit of the restrictions imposed upon appellants’ 
lots was to extend to those now owned by appellees. Exami¬ 
nation of the record discloses the utter lack of a factual 
basis upon which such conclusion might have been rested. 

Numerous cases have established the rule that the neces¬ 
sary intention must appear from the instrument wherein 
the restriction sought to be enforced was incorporated, 
either expressly, or by fair implication when viewed in 


155 Beattie v. Howell; Roberts v. Scull; Mulligan v. Jordan; Doerr v. 
Cobbs; Summers v. Beeler; Equitable Life Assur. Soc. v. Brennan; Sharp 
v. Ropes; Pierson v. Canfield; Semple v. Clark; Hemsley v. Marlborough 
Hotel Co., citations to all cases, note 145, supra. 

136 Berryman v. Hotel Savoy Co.; Jennings v. Baroff; Haines v. Ein- 
wachter; Sailor v. Podolski; McNichol v. Townsend, citations note 145, 
supra. 

157 Jewell v. Lee; Fees v. Williams; Wright v. Pfrimmer; Graham v. 
Hite; Korn v. Campbell; Paddington v. Vielbig, citations note 145, supra. 

138 Wright v. Pfrimmer, 156 N. W. 1062; McNichol v. Townsend, 67 A. 
939; Sharp v. Ropes, 110 Mass. 383-3S4; Lowell Institute v. Lowell, 27 
N. E. 519; Clapp v. Wilder, 57 N. E. 694; Hemsley v. Marlborough Hotel 
Co., 50 A. 17; Summers v. Beeler, 45 A. 22; Stewart v. Alpert, 159 N. E. 
505; Semple v. Clark, 230 N. Y. S. 740; Berryman v. Hotel Savoy Co., 117 
P. 681; Toothtaker v. Pleasant, 288 S. W. 43; Scholtes v. McColgan, 41 A. 
2d 4S5; Coughlin v. Barker, 46 Mo. App. 73; Stevenson v. Spivey, 110 S. E. 
368. Original and full citation, note 145, supra. 
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the light of the surrounding circumstances. 158 Considera¬ 
tions of policy stated in the cases 160 justify this position. 
As one Court pointed out: 1C1 

“It seems to us that in all these cases it is better 
to get at the intention of the grantor from the language 
of the deed interpreted in the light of the attending 
circumstances than to conjecture the intent from cir- ! 
cumstances, and then to make the language of the deed 
bend to that.” 

I 

The record in this case shows only that the lots now 
owned by appellants were conveyed subject to a convenant 
in form purely personal to the grantor, with no indication 
that its benefit was intended to extend to others. 162 In 
a case involving a similar situation, the Court remarked: 163 

“The covenants are in form purely personal cove¬ 
nants of the grantee to his grantors, restricting the 
manner in which the grantee should use the land 
granted. If these covenants were intended by the 
parties to embody stipulations which were not 
expressed, if they were intended by the parties to 
include by implication the stipulation that they were 
for the benefit of the purchasers of all or some parti¬ 
cular portion of the unsold lots of the grantors, or 


159 Berryman v. Hotel Savoy Co.; Clapp v. Wilder; Fees v. Williams; i 
Judd v. Robinson; Stevenson v. Spivey; Wright v. Pfrimmer; Sailor v. 
Podolski; Werner v. Graham; Toothtaker v. Pleasant; citations to all 
cases appearing in note 145, supra. 

160 Berryman v. Hotel Savoy Co.; Clapp v. Wilder; Sailor v. Podolski; 
Nashua Hospital Assn. v. Gage; all citations note 145, supra. 

161 Clapp v. Wilder, 57 N. E. 692; original and full citation note 145, 
supra. 

162 The form of the covenant is: “Subject also to the covenants that said 
lot shall never be rented, leased, sold, transferred or conveyed unto any 
Negro or colored person, under a penalty of Two Thousand Dollars ($2000), 
which shall be a lien against said property.” 

163 Sailor v. Podolski, 88 A. 969; original and full citation note 145, ante. 
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were to be enforceable at the instance of subsequent 
grantees of remaining lots, the accurate ascertainment 
of that intention is clearly necessary to clothe the 
subsequent purchaser with the right of enforcement 
of the covenants.” 164 

Numerous cases have therefore considered that the fact 
that the instrument in which the restriction is contained 
is entirely lacking in language indicating that the covenan¬ 
tee’s object was to cause the benefit thereof to enure to 
plaintiff’s land is strongly indicative of a lack of the requi¬ 
site intention, 165 so that where, as here, the deed indicates 
nothing more than a division into lots, the required show¬ 
ing is not had. 166 The natural expectation, if the intention 
had been to extend the benefit of the restriction, is that it 
would have been expressed rather than left to dubious in¬ 
ference. 167 

There was a plat of the restricted lots recorded in the land 
records of the District of Columbia. 168 It does not appear 
that the restriction in question, or the fact that any lots 
were subject to any restriction, was apparent from the plat. 
The cases have considered as important evidence of a lack 


164 A fortiori, if appellees are, with respect to appellants, prior pur¬ 
chasers, or if all parties hereto are grantees of a tract previously re¬ 
stricted in a single piece. 

165 Sailor v. Podolski, 88 A. 969; Berryman v. Hotel Savoy Co., 117 
P. 679; Sharp v. Hopes, 110 Mass. 384; Hemsley v. Marlborough Hotel Co., 
50 A. 17; Pierson v. Canfield, 272 S. W. 233; Nashua Hospital Assn. v. 
Gage, 159 A. 140; McNichol v. Townsend, 67 A. 939; Scholtes v. McColgan, 
41 A. 2d 484-485; original and full citations note 145, supra. 

166 Hemsley v. Marlborough Hotel Co., 50 A. 17; Judd v. Robinson, 92 
P. 726; Semple v. Clark, 230 N. Y. S. 741; original and full citations note 
145, supra. 

167 Badger v. Boardman, 16 Gray (Mass.) 559, 560 (1860); Nashua Hos¬ 
pital Assn. v. Gage, 159 A. 140; original and full citation note 145, supra. 

168 A6, 2. 
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of intention to spread the benefit of the restriction the failure 
to indorse the restriction upon a recorded plat of the tract. 169 

The grave difficulties of establishing a right of enforce¬ 
ment in appellees become more plainly apparent when it is 
considered that there is neither allegation, finding nor 
proof that the parties to this litigation, appellants and ap¬ 
pellees, derived their lands from a common grantor. Appel¬ 
lees are insisting upon the enforcement of covenants con¬ 
tained in instruments in the chains of title to appellants’ 
lots, and no property owners’ agreements, of the type 
previously enforced by this Court, 170 appear. The situation 
here is not unlike that presented in Stewart v. Alpert , 171 
where a plaintiff similarly situated was denied relief in the 
way of enforcement of the restriction involved. There plain¬ 
tiff owned a lot located on a certain street a short distance 
from lots owned by defendant and situated on the same 
street. Plaintiff acquired title to her property by mesne 
conveyance from the City of Boston, and defendant, by 
similar conveyance, derived title from the Boston Water 
Power Company. There was no evidence of a common 
predecessor in title. The deeds of the City of Boston and 
the Boston Water Power Company both contained building 
line restrictions, and many years before the institution of 
the suit the Commonwealth of Massachusetts, the City of 
Boston, and the Boston Water Power Company entered 
into an agreement which the plaintiff claimed established a 
common scheme for the development of land of which the 

169 Scholtes v. McColgan, 41 A. 2d 484; Sharp v. Ropes, 110 Mass. 384; 
Werner v. Graham, 183 P. 94 6;Semple v. Clark, 230 N. Y. S. 741; Nashua 
Hospital Assn. v. Gage, 159 A. 140; Greene v. Gemer, 289 S. W. 1000; 
Stevenson v. Spivey, 110 S. E. 368; original and full citations note 145, 
supra. 

170 Corrigan v. Buckley, 55 App. D. C. 30, 299 F. 899 (1924); Russell v. 
Wallace, 58 App. D. C. 357, 30 F. 2d 983 (1929); Mays v. Burgess, 79 
App. D. C. 343, 147 F. 2d 869 (1945). 

171 Supra, note 145. 
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lots of plaintiff and defendant are parts. Plaintiff brought 
this action to enjoin defendant’s extension of a building on 
his property substantially to the street line, and relied both 
upon the agreement and the deed restriction. The Court, 
after holding that the agreement did not purport to estab¬ 
lish any restriction binding upon defendant, held further 
that plaintiff was not entitled to enforce the restriction 
contained in the deed to defendant’s lots. It said: 172 

“The findings of fact disclose no common title and 
no basis for an inference that the restriction in the 
deed of the defendant’s predecessor in title was in¬ 
serted for the benefit of the estate owned by the plain¬ 
tiff. See Jewell v. Lee, 14 Allen, 145, 149, 92 Am. Dec. 
744. There is nothing in the defendant’s chain of title 
from which he could be held to have constructive notice 
of any such right in the plaintiff. The agreement en¬ 
tered into between the plaintiff’s predecessor in title, 
for the filling and development of the part of the Back 
Bay which included their land, does not give the plain¬ 
tiff any equitable right to enforce the restriction there¬ 
after placed by the Boston Water Power Company 
upon the land of which the defendant’s lot is a part. 
The mere fact that somewhat similar restrictions ap¬ 
pear in deeds of the predecessors in title of both par¬ 
ties does not give one of them an equitable easement 
in the land of the other; neither is such right conferred 
by the fixing of the building line in one deed by refer¬ 
ence to the one established in deeds of the neighboring 
land, nor from the uniformity in the height of buildings 
on the lots in question and on the other lots on Massa¬ 
chusetts avenue. Seahury v. Metropolitan R. Co., 115 
Mass. 53. 

“The plaintiff, to establish her right to equitable 
relief, has the burden of proving that the restriction 
was established for the benefit of the lot which she 
owns, and that the defendant had actual or constructive 
notice of such a right in the owner of the plaintiff’s lot. 


122 159 N. E. 504-505. 
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Upon the facts found she has failed to maintain that 
burden.” (Italics supplied.) 

Just how, in such circumstances, appellees can insist upon 
the restrictions in question is not apparent. 

The record leaves us in the dark as to the position, with 
respect to the land here involved, of the grantor or grantors 
of lots now owned by appellants after said lots were con¬ 
veyed. For aught that appears, the restrictions might have 
been imposed solely for the personal satisfaction of the 
grantors, or for reasons unconcerned with the desire of the 
owner of one to enforce against another. Even the fact 
that the grantor or grantors retained other land, either in 
the 20 lot area on Bryant Street or in the vicinity thereof, 
which might have been benefited by the restriction, would 
not entitle appellees to enforce the restrictions even if 
they had (and they did not) traced their ownership back to 
retained parcels. 173 The explanation of one Court would 
appear plain: 174 

“Nor does it seem to me that the circumstance that 
the grantor retained a lot adjacent to and similar to the 
lot conveyed can justify the conclusion that the covenant 
was mutually intended by-the parties for the benefit 
of and to be enforceable by a subsequent purchaser of 
the lot so retained. The prior purchaser may well have 
refused to enter into a covenant broader than that con¬ 
tained in his deed, and the grantor may well have had no 
purpose to exact a covenant other than one purely per¬ 
sonal to himself. The mutual purpose that the covenant 
should import no more than it expressed, and should be 
purely personal, and should not inure to the benefit 
of or be enforceable by a subsequent purchaser of the 


173 Sharp v. Ropes, 110 Mass. 385; Jewell v. Lee, 14 Allen (Mass.) 150; 
Sailor v. Podolski, 88 A. 969; McNichol v. Townsend, 67 A. 939; Tooth- 
taker v. Pleasant, 288 S. W. 43; Herb v. Gerstein, 41 F. Supp. 635; orig¬ 
inal and full citations note 145, supra. 

174 Sailor v. Podolski, supra, note 145, 88 A. 969. 
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remaining adjacent lot, may well have entered into the 
consideration price of the purchase.” 173 

Important to the determination of the issue is the fact 
that the record does not show that the original grantor or 
grantors had in contemplation, at the time the restrictions 
were intitially imposed, a division of the land into separate 
lots or parcels which would be held by different owners. 176 
Significant also is the apparent lack of knowledge on the 
part of appellants of the design, whatever it was, of the 
grantor or grantors in laying out the property, if such was 
the fact. 177 And the mere fact that the owner of one lot 
would be incidentally benefited by the enforcement of a 
restriction contained in the deed conveying another does not 
justify enforcement at his suit. 178 

If there ever existed a scheme to enable individual white 
lot owners to exclude Negroes from the 20 restricted houses, 
it was not advertised. Failure to publicize a general plan 
of improvement has been considered important in the way 
of necessitating affirmative proof of intention to benefit 
plaintiff’s lot. 179 Nor does it appear that any grantor 
made any express stipulation or direct assurance that any 
person who should purchase a lot should have the benefit 
of a restriction binding all the other purchasers, and this 
factor has been considered as indicative of a lack of in¬ 
tention that the benefit should be otherwise than personal. 180 

175 A fortiori the same conclusion would follow where suit is by a prior 
against a subsequent purchaser, or where both parties are owners of 

i parcels originally restricted when in a single piece. 

176 Jewell v. Lee, supra, note 145; 14 Allen (Mass.) 150. 

177 Judd v. Robinson, supra, note 145; 92 P. 727; Roberts v. Skull, 58 
N. J. Eq. 396, 43 A. 583, 586 (1899). 

178 Doerr v. Cobbs, supra, note 145; 123 S. W. 549-550. 

179 Scholtes v. McColgan, 41 A. 2d 484; Doerr v. Cobbs, 123 S. W. 549; 

Wright v. Pfrimmer, 156 N. W. 1063; original and full citations note-, 

supra. 

180 Sharp v. Ropes, supra, note 145, 110 Mass. 384. 
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So far as the record discloses, the covenant imposed was 
in each case unilateral. Even if it had been shown that all 
or some of the parties hereto had a common grantor who 
restricted their respective parcels, in no instance does it 
appear that the grantor engaged that lots thereafter sold 
out of the retained land would be conveyed subject to the 
same or a similar restriction. The underlying theory of 
the rule permitting suit by a person not a party to a covenant 
is that the purchaser of lands to be benefited by enforce¬ 
ment has made his purchase and paid his consideration in 
the expectation of the benefit to accrue to his land springing 
from the observance of the restriction imposed by his 
grantor upon the use of the parcel conveyed to the cove¬ 
nantor. 181 Thus, it has been held that in a suit by one pur¬ 
chaser to enforce the restriction against another purchaser 
from the common grantor, the failure of plaintiff to show 
some agreement on the part of the vendor to hold the rest 
of the land subject to the same restriction is either fatal to 
his position or strongly persuasive against his claim. 182 

Even assuming, which we cannot, 182 * that each of the 20 


181 Roberts v. Skull, supra, note 177; Kleim v. Sisters of Charity, 101 
N. J. Eq. 761, 139 A. 174 (1927). 

182 Mulligan v. Jordan, 24 A. 544; Summers v. Beeler, 45 A. 20; Haines 
v. Einwachter, 55 A. 39; Sailor v. Podolski, 88 A. 969; Beattie v. Howell, 
129 A. 822; Jennings v. Baroff, 144 A. 717; McNichol v. Townsend, 67 A. 
939; Hemsley v. Marlborough Hotel Co., 50 A. 17; original and full cita¬ 
tions note 145, supra; Stamford v. Vuono, 108 Conn. 359, 143 A. 245, 
248 (1928). 

182Vj The only indication in the record that all of the dwelling known 
as 114 to 152 Bryant Street, Northwest, inclusive, were subject to the 
same restriction is found in the stipulation entered into between the 
parties to Case No. 9196. The appellants in Case No. 9197 were not 
parties to this stipulation and consequently were not bound by it. In 
fact, objection to the consolidation of the two cases (A 6 , 13-18) was partly 
predicated upon this fact. There was no evidence to show that the same 
restriction was imposed upon each of the 20 properties. Therefore, 
there appears nothing to sustain the finding of the Court below in No. 
9197 (A7, 17) that such was the fact. 
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lots on Bryant Street was conveyed subject to the same re¬ 
striction, this fact alone would not assist appellees. An over¬ 
whelming mass of authority sustains the rule that neither a 
general plan of development nor a showing of the required 
intention is made out by evidence showing simply that all 
or substantially all lots were conveyed subject to the same 
or similar restrictions. 183 As expressed by the Virginia 
Court: 184 

“It is to be distinctly noted that the mere adoption 
and existence of a general practice or custom, whereby 
the owner includes in each of his conveyances for lots 
a uniform building restriction, is not in itself and alone 
sufficient to give the various vendees the right to en¬ 
force the restrictive covenant inter sese. That will 
depend upon the intention of the grantor, and there 
must be affirmative and preponderating evidence, either 
by express provisions of the deeds, indorsement on the 
plat, or satisfactory proof, to show that the purpose 
of the plan was to establish a mutuality of covenant 
based upon a contemplated mutual benefit, and not 
merely a personal covenant with the grantor to be 
enforced or waived by him according to his interest or 
pleasure / 9 

To indulge in arguments predicated upon the claim of ex¬ 
istence of a so-called “white” neighborhood consisting in the 
20 restricted parcels on Bryant Street is pointless. 185 These 
properties compose only a part of a single city block. 180 


183 Stevenson v. Spivey, 110 S. E. 369; Doerr v. Cobbs, 123 S. W. 55; 
Greene v. Gemer, 289 S. W. 1000; Sailor v. Podolski, 88 A. 969; Nashua 
Hospital Assn. v. Gage, 159 A. 140; Summers v. Beeler, 45 A. 41; Haines 
v. Einwascter, 55 A. 39; Mulligan v. Jordan, 24 A. 544; Semple v. Clark, 
230 N. Y. S. 742; Stewart v. Alpert, 159 N. E. 505; Pierson v. Canfield, 
272 S. W. 233; Werner v. Graham, 183 P. 948-949, original and full cita¬ 
tions note 145, supra; Whitton v. Clark, supra, note 142, 151 A. 308; 
Fees v. Williams, Jewell v. Lee, Judd v. Robinson, all supra, note 145. 

184 Stevenson v. Spivey, supra, note 145, 110 S. E. 369. 

185 See notes 186-194, post. 

186 A6, 14; A7,17,18. 
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Immediately to the west are 11 parcels unrestricted racially 
which have been owned and occupied by Negroes for more 
that 20 years. 187 In the same square, all of the houses on 
the north side of Adams Street, except 9 in the middle of 
the block, are likewise unrestricted and in the occupancy of 
Negroes. 188 The reservoir and filtration plant of the United 
States Government, McMillan Park, and the District of 
Columbia Pumping Station front on the north side of Bryant 
Street in front of the block in question, running from First 
Street, Northwest, to within about 100 feet of Fourth Street, j 
Northwest. 189 On the south side of Bryant Street, west of I 
Second Street, Northwest, for approximately 150 feet, are | 
located a District storage yard and two District garages. 190 | 
Not even the 20 covenanted houses are of the same type of i 
construction. 191 The territory west of First Street, North¬ 
west, from Rhode Island Avenue north to Adams Street, 
has been almost solidly occupied by Negroes for at least 15 
years, and there has been extensive Negro penetration also 
to the north and west of the square wherein the properties 
in question are located. 192 

If the restriction be construed as the hope of the builders ! 
that some day the owners of the other properties in the i 
block would get together and create a restricted neighbor¬ 
hood, the record shows the collapse and frustration of such 
hopes years ago when, as Negro families began to move into ! 
the unrestricted houses in the block, an effort was made to 
impose racial restrictions upon the entire block and the 
effort was unsuccessful. 193 


187 A6, 14; A7, 18. 

!88 A6,17, 29; A7,17. 
!89 A6, 44; A7, 18. 

19° A6, 44; A7,18. 
ldl A6, 33, 86. 
i»2 A6, 295; A7,18. 
i»3 A6, 33. 
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This is not a case wherein persons are induced to pur¬ 
chase properties upon the representation that the neigh¬ 
borhood is guaranteed a certain racial composition. No 
frustration of hopes, no disappointments, are made out 
by appellees’ evidence. No reliance upon restrictions upon 
appellants’ lots, or upon the potential enforceability thereof 
by appellees, is shown. Not a single appellee had knowledge 
that other properties, than his or her own, was restricted; 
not a single appellee even made inquiry in this regard. On 
the contrary, four of appellees testified that no questions 
were asked and consequently no information contained con¬ 
cerning restrictions upon properties in the block other than 
those respectively purchased by them. 194 

In sharp contrast is the position of appellants with re¬ 
gard to a consideration which goes to the heart of the ques¬ 
tion of enforceability of the restriction against them by 
appellees. They were not charged with notice of a general 
plan for the exclusion of Negroes from the 20 covenanted 
houses by the fact that their occupancy was predominantly 
white. 195 On the contrary, the fact that 11 houses in the 
block were occupied by Negroes, and the occupancy of some 
of the 20 restricted houses by Negroes, as was the fact 
when some of appellants purchased, certainly must have 
led them to assume the contrary. In these circumstances, 
and in consideration of the form of the covenant and other 
relevant factors, whether they had actual or constructive 
notice of the restriction is immaterial to the question of its 
enforceability against them by appellees. There was noth¬ 
ing to give them notice of an actual or claimed right existent 
in appellees to enforce the same. A grantee of restricted 
land, as a subsequent purchaser, cannot be charged with 


™ A6, 27. 

185 Stewart v. Alpert, supra, note 145; Bradley v. Walker, 138 N. Y. 291, 
33 N. E. 1079 (1893). 
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knowledge, derived from the record, that the remote grantor 
imposing the restriction intended thereby to benefit the 
lands of others; he has the right to read the covenant in his 
chain of title, imposing as it did a burden upon his property, 
as creating no servitude the benefit of which would extend 
to others than the covenantee. 196 

“The essential questions in cases like the present are 
whether the common grantor meant the restrictive 
covenant to inure only to his own benefit, or to the bene¬ 
fit of all persons to whom he had already conveyed or 
thereafter should convey property in the vicinity; and, 
if the latter was his purpose, whether it had been mani¬ 
fested in a way that purchasers would be treated as 
having bought with notice of it. The primary inquiry 
is as to the intention of the common grantor in im¬ 
posing the restriction; but, as suggested, supra, a bare 
intention to make the covenant inure to the benefit of all 
persons claiming under him by either prior or subse¬ 
quent deeds, cherished, but not made known so as to 
affect purchasers with notice, would not impair the 
right of purchasers to hold their tracts exempt from 
the restriction. Coughlin v. Barker , 46 Mo. App., loc. 
cit. 63. Competent and sufficient proof must be fur¬ 
nished of the intention and that the defendant bought 
with actual or constructive notice of it.” 197 


I 


VI 

The covenant will not be specifically enforced because of 
change in the racial characteristics of the neighborhood. 

Without conceding the validity of the covenant, or its 
applicability as furthering a neighborhood scheme, or its 


196 Doerr v. Cobbs, 123 S. W. 550; KUey v. Kail, 117 N. E. 360; Berry¬ 
man v. Hotel Savoy Co., 117 P. 679; original and full citations supra, 
note 145; Badger v. Boardman, supra, note 167, 16 Gray (Mass.) 561. 
See also Kleim v. Sisters of Charity, supra, note 181, 139 A. 178. 

197 Doerr v. Cobbs, supra, note 145,123 S. W. 550. 
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enforceability because of lack of privity between plaintiffs 
and defendants, appellants contend that the covenant will 
not be specifically enforced because of change in the racial 
characteristics of the neighborhood from 1909 to the date of 
these two cases. 

The law of this jurisdiction on change of neighborhood as 
defeating enforcement of a racial restrictive covenant by 
injunction is stated in Hundley v. Gorewitz, 77 U. S. App. 
D. C. 48, 132 F. (2d) 23 and in Gospel Spreading Asso¬ 
ciation v. Bennetts , 79 U. S. App. D. C. 352, 147 F. (2d) 
878. The facts establishing change of neighborhood in the 
instant cases have already been spelled out in the Statement 
of the Cases ante and need not be repeated here. Suffice it to 
say that the 20 covenanted houses in the 100 block of Bryant 
Street present a classic example of the decline of a neigh¬ 
borhood discussed in the Federal Housing Administration 
Study: The Structure and Growth of Residential Neighbor¬ 
hoods in American Cities (GPO, 1939), pp. 121-122. 

The neighborhood started out in 1909 as a new develop¬ 
ment, houses purchased and occupied as a home-owning 
community by a middle class group of young native Ameri¬ 
can white couples. This was the neighborhood at its peak 
on its first cycle. Now only three houses (Wrightsman’s. 
Hodge’s, Luskey’s) are occupied by the original owners. 
Mrs. Wrightsman is dead, Mr. Wrightsman is 81 years 
old. The Luskeys are elderly and feeble. The Wrightsman 
and Luskeys refused to go these cases; the Hodges alone 
hold the bridge. There are not even any reserve troops 
for enforcement of the covenant, as the only second genera¬ 
tion of the original owners still left in the area is Frances 
Lanigan. 

The truth is the neighborhood changed its racial charac¬ 
teristics 20 years before the Hurds, Wowes, Savages and 
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Stewart moved in. It changed when Negroes began to 
penetrate the uncovenanted area in the block, when the 
Hodges tried to get a restrictive agreement among the white 
owners in the uncovenanted area to keep the block white and 
falied (A6-33). Negroes went on to absorb all the 
uncovenanted houses: giving the block 11 Negro houses out 
of a total of 31. The logic of prejudiced white people takes 
queer twists. They bring suit to enjoin a Negro from buy¬ 
ing or occupying a house in a block, alleging that the pres- 
ence of a single Negro family in the block destroys its char¬ 
acter as a white neighborhood—when they want to get the J 
Negro out. Yet the presence of 11 Negro houses in a block 
of 31 houses (a 35% saturation) does not prevent the 

i 

neighborhood from remaining white when they (the white 
people) want to stay in. 

Apart from the penetration of the Negroes in the un¬ 
covenanted houses in the 100 block of Bryant Street, the 
change in the character of the neighborhood is demonstrated 
by the penetration of another racial group. Italo-Ameri- ! 
cans own or occupy 10 out of the 20 houses. The lack of 
solidarity of the neighborhood is demonstrated by the fact j 
the Hodges could not get a single native American family 
to stick with them in their efforts to enforce the covenant 

i 

in these suits. 

I 

The covenant here involved is a perpetual covenant, 
identical in its terms with the covenant in Hundley v. Gore- 

\ 

witz, supra. There the covenant covered five houses; the 
owners of two houses (40% of the covenanted area) brought 
suit for enforcement. There was no evidence that any of 
the remaining owners had been approached and had failed 
or refused to join in. Here there are 20 covenanted houses; | 
the owners of four houses (20% of the covenanted area) 
bring suit for enforcement. One set of owners (Marche- 


i 
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giani) has since sold, reducing the owners still seeking en¬ 
forcement to three houses (15% of the covenanted area). 
Here Mrs. Hodge who whipped up the litigation admits she 
contacted all the other owners, and they either failed or 
refused to institute suit at all or else dropped their suit 
before hearing. 

Appellants would take no advantage of the Marcliegianis, 
DeRitas or Balduino Giancola because they are foreign born. 
They all said they had had no prejudice against Negroes be¬ 
fore coming to this country; in fact, they had known nothing 
about Negroes while they remained in Italy. Yet in the 
struggle for place in American life they adopt all the 
prejudices of the native American, egged on by natives 
who are using them simply as pawns. This is divisive 
maneuvering at its lowest and worst. No wonder the 
morale of most Negro troops in the war was low: when they 
realized that alien enemies, prisoners of war, naturalized 
foreigners and even unnaturalized foreigners all had su¬ 
perior rights, privileges and acceptance in this country over 
them, regardless what sacrifices they might be called upon 
to make. This is the significance of the double-V symbol of 
the Negroes in the war: Victory abroad and Victory at home, 
for first class citizenship status. 

The futility of entering a decree for enforcement of the 
covenant in these cases is apparent. If Hurd and the 
Negro defendants vacated under injunction the block would 
still remain over 35% colored. The internal changes inside 
the 20 covenanted houses are proceeding unchecked: the 
Lanigan and Marchegiani house having been sold since suit 
was brought. 

It will not do to say that plaintiffs have a legal right to 
have the covenant enforced. This is a perpetual covenant, 
which in theory would endure world without end. These 
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covenant cases in the nature of things can arise only when 
the covenant is still in existence and assume defendants acted 
before the expiration date. 

The situation here is one of natural decay on the part of 
the neighborhood and irresistible population pressure on 
the other. Negroes have spread over the entire area west of 
First Street, and these 20 houses are the only houses left 
before the area west of First Street will be a solid Negro 
community. These houses are set off and separated from 
the First Street houses by an alley. They do not pertain 
to First Street but to the area west of First Street, within 
the meaning of Gospel Spreading Association v. Bennetts, 
supra. 

Enforcement would not even gain the Hodges, the DeRitas 

and the Giancolas a substantial respite, or change in any 

respect the complexion of the property south or west on the 

same square. On the other hand an injunction forcing the 

Hurds, Rowes, Savages and Miss Stewart to move would 

work untold hardship and inflict irreparable damage on 

defendants. Hurd had been looking for a house for 3 years 

before finding 116 Bryant Street (A6 241). Rowe bought 

118 Bryant because the place he was living (50 Florida 

Avenue) had been sold and he had been given notice to 

vacate (A6 309). Savage bought 134 Bryant because he 

had been evicted by court proceedings from his former 

residence 3507 New Hampshire Avenue (A6 227). Miss 

Stewart bought 150 Bryant Street because she had been 

evicted from her residence 2015 13th Street, Northwest, and 

had had to put her things in storage until she could locate this 

« 

Bryant Street house (A6 216). Housing is short for 
whites, but doubly short for Negroes in the District of 
Columbia. Under these circumstances the Court will not 
be a party toward oppressing these defendants simply to 
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give Mrs. Hodge the vain satisfaction of venting her spleen 
on them because they are Negroes (A6 38). 

Conclusion 

For the reasons set forth above appellants respectfully 
urge that the judgment in each case be reversed, with costs 
against the appellees. 

Charles H. Houston, 

Spottswood W. Robinson, III, 

Attorneys for Appellants, 

Raphael G. Ubciolo, 

in Proper Person. 
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block of Bryant Street, Northwest, is composed of 31 lots, 
improved by 31 dwellings. Twenty of these properties, 
immediately adjoining the west side of the 2300 block of 
First Street, Northwest, are all under deed covenants on the 
Negro question, as are all of the houses on said First Street 
in the same Square 3125. The eleven properties on the 
west end of the one hundred block of Bryant Street down 
to Second Street, Northwest are under no restrictive cove¬ 
nant as to Negro ownership or occupancy. These 11 prop¬ 
erties have been owned and occupied by persons of the 
Negro race for twenty years (A6—P. 341). MacMillan 
Park, the TJ. S. Government Reservoir and filtration plant 
extending north to the Soldiers ’ Home grounds are directly 
opposite this row of houses on the north side. West of Mac¬ 
Millan Park, on the north side of Bryant Street, is the Dis¬ 
trict of Columbia Pumping Station extending almost to 
Fourth Street, N. W. On the south side of Bryant Street, 
west of Second Street, is the District of Columbia storage 
yard and garage. There has been no change in this block as 
to Negro ownership or occupancy in 20 years until the sales 
and occupancy complained of in these proceedings. One 
covenanted house was sold to Negroes in the Spring of 1944, 
but before occupancy the deed was cancelled without court 
action (A6—P. 19, 20). 'Two houses were rented to Negroes 
years ago but never occupied (A6—19). All of the terri¬ 
tory to the east, south and north of this block of Bryant 
Street, including First Street from Rhode Island Avenue 
north to the Filtration Plant (with the exception of several 
houses in the 2100 block of First Street) are occupied solely 
by persons of the White race (A6—P. 71-74). 

Appellees Hodges purchased their home in 1909 and were 
the original occupants (A6—P. 18), knowing of the Negro 
covenant; appellees Marchegiani purchased their home in 
1930 (A6—P. 108), relying on the Negro covenant, the un- 
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covenanted houses then being occupied by Negroes (A6—P. 
125); appellees Gianeola purchased in September, 1936, 
relying on the Negro covenant (A6—P. 81); appellees 
De Rita purchased in 1940, relying on the Negro covenant 
(A6—P. 129). All testified they had spent large sums in 
improvements, Mr. Hodges stating he would not sell for 
less than $15,000 (A6—P. 303); Mr. Marchegiani stating he j 
would not sell for $12,000 (A6—P. 117). j 

At the opening of the trial several plaintiffs were with¬ 
drawn, largely that the plaintiffs in the consolidated cases 
might be identical (ill health, blindness, absence from the 
city being contributory factors) (A6—P. 13). j 

i 

All of the alleged Negro defendants admitted their color 
except the Hurds—Mrs. Hurd stated she did not know her 
color, but attended negro schools and church, as did her son 
(A6—P. 170). Mr. Hurd did not deny admitting to plaintiff 
Lena A. Hodge that both he and Mrs. Hurd were Negroes 
(A6—P. 20); he stated in a letter to plaintiffs’ attorney 
that they were Negroes (A6—P. 78); his application for 
renewal of his automobile driver’s license showed that he 
was a Negro (A6—P. 317), and the Court observed them 
and found them to be Negroes. 

! 

Defendant Raphael G. Urciolo, who is the actual owner of 
six of the covenanted properties, is a real estate speculator, j 
who, regardless of court decisions, will sell Negro restricted 
houses to Negroes, because he does not believe in covenants j 
on the race question (A6—147). On June 17, 1944 he was 
put on notice that 5 houses then owned by him in this subdi- 1 
vision were under deed covenant as -to Negroes (A6—P. | 
146); thereafter, on March 5, 1945 he filed Civil Action No. J 
27,958 against all other owners among the 20 covenanted 
houses to quiet title and remove Negro covenant (A6—151- j 
2); then he sold 3 of his houses to Negroes and instructed 
his attorney, Charles H. Houston, Esquire, to dismiss the j 
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Civil Action (A6—P. 152-3). He made approximately $10,- 
500 on the sales of the three houses to Negroes (A6—P. 153), 
all of whom were served with copies of the Complaint in 
C. A. No. 29943 prior to moving into said properties. Judg¬ 
ment for Permanent Injunction was entered on December 
10, 1945 against said Raphael G. Urciolo and Florence E. 
Urciolo, his wife, prohibiting the renting, selling, leasing, 
transferring or conveying Lots 113, 144, 136, 109, 135 and 
139, Square 3125 unto any Negro or colored person (A6—P. 
385). Despite this Court Injunction Lot 109, Square 3125 
was conveyed by them on March 21st, 1946 to Augustus M. 
and Beatrice Williams by deed recorded among the Land 
Records of the District of Columbia as Instrument No. 11,- 
244. A Contempt of Court proceeding is pending against 
Raphael G-. Urciolo (actual owner) in the District Court 
of the United States for the District of Columbia at this 
time. 

From the Judgment declaring the covenant enforceable, 
cancelling all deeds to the Negro purchasers and requiring 
them to vacate, all defendants in the consolidated cases 
appeal, except defendants Ryan in C. A. No. 26,192. 

Summary of the Argument. 

1. The covenant is valid and enforceable in equity. 

a. The covenant is designed to protect the properties to 
which it applies and is enforceable upon breach against per¬ 
sons taking with notice. 

• b. The covenant does not constitute an unlawful re¬ 
straint on alienation. 

c. The covenant is not in violation of the Constitution 
or against public policy. 

d. The purpose of the covenant has not failed. 
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Argument 

The deed covenant in this case is identical with that up¬ 
held by this Court in Torrey v. Wolfes, 56 App. D. C. 4, 6 
F. (2d) 702; Cornish v. O’Donoghue, 58 App. D. C. 359,30 F. 
(2d) 983—Certiorari denied 279 U. S. 871; Grady v. Gar¬ 
land, 67 App. D. C. 73, 89 F. (2d) 817; Hundley v. G-orewitz, 
77 U. S. App. D. C. 48, 132 F. (2d) 132, in which this Court 
says: 

“In view of the consistent adjudications in similar 
cases, it must now be conceded that the settled law in 
this jurisdiction is that such covenants as this are valid 
and enforceable in equity by way of injunction.” 

And this view is reiterated in this Court’s decision on Janu¬ 
ary 29,1945 in Mays, et al. v. Burgess, et al., U. S. App. 79, 
343,147 F. 2d SG9. 

All of the contentions of appellants in the cases before 
the Court at this time have been made in the cases above cit¬ 
ed, and in the following cases: 

Corrigan v. Buckley, 55 App. D. C. 30, 271 U. S. 

Supreme Court 323; 70 L. Ed. 969. 

Russell v. Wallace, 58 App. D. C. 357, 30 F. (2d) 
981. Writ of Certiorari denied, 279 U. S. 871, 
73 L. Ed. 1007. 

Mays v. Burgess, U. S. App. D. C. 79, 343, 147 F. 
(2d) 869. Writ of Certiorari denied, 325 U. S. 
868, 89 L. Ed. 1987. Rehearing denied, 325 U. S. 
896, 89 L. Ed. 2006. 

Numerous cases involving similar restrictive covenants 
have been favorably decided by the District Court of the 
United States for the District of Columbia, no appeals being 
taken to this Court. 

i 

Language of the Covenant Necessarily Includes 

Occupancy. 

Appellants contend that the language of the covenant 
does not include occupancy. This contention likewise has 
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been urged in the cases involving this identical covenant, 
above cited. In Cornish v. O’Donoghue, 58 App. D. C. 359 
(Certiorari denied) involving 2328 First Street, N. W., in 
this same Square 3125, Mr. Justice Van Orsdel, speaking 
for a unanimous court, says (P. 359): 

“This appeal is from a decree of the Supreme Court 
of the District of Columbia declaring a conveyance of 
lot 63, square 3125, property No. 2328 First Street, N. 
W., in this city from one Thomas A. Grier to appellants, 
Henry A. Cornish and Alvce N. Cornish, void; and en¬ 
joining the defendants to remove themselves and their 
personal property from said premises/ 9 (Italics ours.) 

And the concluding paragraph of the opinion's is as fol¬ 
lows: 

“The covenant here involved is identical with the 
covenant contained in Torrey v. Wolfes, 56 App. D. C. 
5, 6 F. (2d) 702, where we held it valid and enforceable. 
Inasmuch as the decision in the Torrey case, and in 
Corrigan v. Buckley, 55 App. D. C. 30, 299 F. 899, and 
Russell, et al. v. Wallace, et al., 58 App. D. C. 357, 30 
F. (2d) 981, fully dispose of all the issues here involved, 
further discussion is deemed unnecessary.’’ 

Appellants devote twenty pages of their brief to their at¬ 
tempt to show that the covenant does not prohibit occu¬ 
pancy, citing cases not in point, because of language, stat¬ 
utes, treaties, etc., closing by stating, page 33, “It (the 
Court) could put the sellers under an injunction not to rent 
or lease to the purchasers, but if the sellers chose to permit 
the purchasers to remain in possession by sufferance, the 
restriction would not be violated. Nor if the purchasers 
remained in possession as mere trespassers or squatters 
would appellees have sufficient interest to complain. ’ ’ The 
Negro purchasers are not in possession as renters, lessees, 
by sufferance nor as squatters, but as those to whom the 
properties were sold, conveyed and transferred in violation 
of the covenant. Even if the Negro defendants had been 
given the properties, or allowed to occupy them by the 
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white owners without financial obligation, the covenant 
would apply, as such occupancy would certainly be covered 
by the ordinary meaning of the additional term ‘ ‘ transfer¬ 
red”. j 

: I 

Privity of Contract. 

This Court, at page 5 of its opinion in Mays v. Burgess, 

79 U. S. App. D. C., 343, clearly and unequivocally disposes 
of the contention that appellees, because of lack of privity 

I 

of contract, could not enforce the covenant against the 
appellants, citing particularly Codman v. Bradley, 201 
Mass. 361, 87 N. E. 591, and the Court’s attention is par¬ 
ticularly called to this citation in that opinion. 

Change in Neighborhood. 

It is stipulated (A6—P. 14) that the twenty houses in the * j 
one hundred block of Bryant Street, contiguous to all houses 
on the west side of First Street, Northwest, in square 3125, 
are subject to the covenant in question and until the 
breaches complained of have been owned and occupied sole¬ 
ly by white persons. The evidence showed that First Street, 
from Rhode Island Avenue north to the Soldiers’ Home 
Grounds, (with the exception of several houses in the 2100 
block of First Street not under restriction) and all territory 
to the north and east thereof was occupied solely by people 
of the white race. The eleven houses at the west end of 
said block are not under a restrictive covenant and have 
been occupied by persons of the Negro race or blood for 
twenty years. There has been no change of neighborhood, 
no trend toward colored (nor can there be), no race difficulty 
or trouble of any kind in the twenty years. Appellees De- 
Rita, Giancola and Marchegiana all bought their homes and 
spent large sums of money on improvements, with knowl¬ 
edge that the eleven houses were owned and occupied by 
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Negroes, relying on the deed covenants covering the twenty 
houses to protect them. Unscrupulous white real estate 
speculators, ignoring this Court’s decisions and fattening 
on the credulity of cooperating Negroes, are responsible 
for this situation. 

This Court, in Mays v. Burgess, supra , says: 

“Unless, therefore, we are prepared to reverse and 
annul all that we have said on this subject, and to de¬ 
stroy contracts and titles to valuable real estate made 
and taken on the faith of our decisions, it follows that 
the only question now open for discussion is whether, 
under the rule announced in Hundley v. Gorewitz, su¬ 
pra, the purpose of the restrictive condition has failed 
by reason of a change in the character of the neighbor¬ 
hood, so that its enforcement would impose a hardship 
rather than a benefit upon those who were parties to its 
terms.” 

On October 31, 1945, when the case of Mays v. Burgess 
was for a second time before this Court on appeal, Mr. 
Chief Justice Groner stated on page 3 of the printed deci¬ 
sion (the case being not yet reported): 

“When this case wras here before it was argued at 
great length that the character of the neighborhood 
had changed since the making and recording of the 
covenants, and the points of hardship and lack of rea¬ 
sonable housing accommodations in the District of Col¬ 
umbia, now reiterated, were stressed and urged. We 
considered both points and held that they were not 
sufficient to justify the abrogation of the rule of law 
which this court had applied consistently in similar 
cases over a period of twenty-five years. The fact that 
since the case was originally heard below, a similar cov¬ 
enant, covering property in an adjoining block, has 
expired by time limitation and four purchases by color¬ 
ed people have been made, would not, even if it had 
occurred before decision, have changed the result. 
As we said in our former opinion, the neighborhood, 
consisting of approximately one 'thousand homes, 
churches and business properties, w^as exclusively occu¬ 
pied by persons of the white race, under similar restric- 



tive agreements or deed covenants. The infiltration of 
four colored families would not have required our ap¬ 
plying the rule we did in Hundley v. Gorewitz, 77 U. S. 
App. D. C. 48, 132 F. 2d. 23, where we held the restric¬ 
tive condition had failed by reason of the change in 
the neighborhood, so ‘that its enforcement would impose 
a hardship rather than an advantage to those who com¬ 
plied with its terms.” 

! 

That case concerned the property at 2213 First Street, N. 
W.—within two blocks of the properties now before the 
Court and all in the same “neighborhood, consisting of ap¬ 
proximately one thousand homes, churches and business 
properties, exclusively occupied by persons of the white i 
race, under similar restrictive agreements or deed coven¬ 
ants.” j 

In the Hundley v. Gorewitz case, supra, at page 49, the 
Court states the facts as follows: 

! 

“At the time this suit was brought the one unrestricted | 
house of the row of six built in 1910, No. 2526, which 
immediately adjoins appellee Gorewitz’s house, was j 
owned and occupied by Negroes. While the suit was j 
pending one of the houses on the east side of Thirteenth j 
Street, almost directly opposite appellees’ properties, 1 
was purchased by a Negro. A glance at the neighbor¬ 
hood shows the definite trend, both north and south on j 
Thirteenth Street, of negro ownership and occupation, j 
On Thirteenth Street, from Logan Circle north to I 
Florida Avenue, only one block away, some half dozen 
or more city blocks are predominantly Negro. One | 
block north of the property all the houses facing Fair- | 
mount Street, from Eleventh to Thirteenth, are occu- j 
pied by Negroes, and from that point north for seven 
blocks the intersecting streets are almost solidly negro j 
and on the east side of Thirteenth Street negro occu- j 
pancy predominates, while on the west side of Thir-! 
teenth Street, north from Euclid, there are a number | 
of houses occupied by Negroes. * * * and this is just 
the beginning.” 

In the present cases there has been no change in 20 years 
in 'the block; there has been no change whatever in the 
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20 covenanted houses until those complained of; there is 
no trend, nor can there be. Appellees owning three of 
the covenanted houses purchased them with full knowledge 
of the houses at the end of the row owned and occupied by 
Negroes, relying on the covenant as to the 20 houses; appel¬ 
lees Marchegiani, having moved into a new home in Mary¬ 
land while the suit was pending, rented their Bryant Street 
home for $95 per month, with OPA sanction; appellees 
Hodge testified they would not sell their home for $12,000 
or $15,000; Mrs. Gianeola testified she would not sell her 
home at all. 

The Restrictive Agreement in Corrigan v. Buckley, supra, 
covered onlv a few houses in the 1700 Block of S Street, 
N. W., in which there were many small houses occupied by 
persons of the Negro race or blood. 

The case of Gradv v. Garland, supra, involved an effort 
to nullify an identical deed covenant as in the present cases 
as to six houses on the east side of the 1700 Block of First 
Street, Northwest, and two contiguous houses on S Street, 
Northwest. All the properties on First Street in the 1700 
Block, on both sides of the street, except the six involved, 
were uncovenanted and were occupied by Negroes, as were 
the houses below and above the 1700 Block. In the cases 
now before the Court, the 20 covenanted houses on Bryant 
Street are contiguous to the whole row of similarly cov¬ 
enanted houses around the corner on First Street, N. W. 
In the Gradv-Garland case Mr. Justice Van Orsdel, speak¬ 
ing for the Court, says: 

* 4 These covenants constitute valid and solemn con¬ 
tracts and should not be lightly set aside. We think that 
existing local conditions, the growth and expansion of 
the National Capital, and its constant tendency to 
changes in the use and occupancy of property, require 
the holding that valid restrictive covenants are in¬ 
tended primarily to protect the property included in the 
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restricted area, and should not be set at naught merely 
because of conditions affecting the surrounding terri¬ 
tory. ’ ’ 

Conclusion. 

Appellees have come into a Court of Equity with clean 
hands seeking enforcement of the covenant based on the 
well-established law of this jurisdiction. Appellants are 
seeking to have sustained deliberate breaches of the coven¬ 
ant, made with actual as well as constructive knowledge 
thereof by unscrupulous real estate speculators, three of the 
four Negro families having moved into their respective 
properties after service of the Complaint upon them. The 
Court below gave the injunctive relief to which appellees 
are entitled. 

It is respectfully submitted that the judgment of the low¬ 
er Court should be affirmed.. . 


HENRY GUJJGAN, 

Attorney for Appellees . 
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